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IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL)

BETWEEN
NELL TOUSSAINT
APPLICANT
(Appellant)
and
ATTORNEY GENERAL OF CANADA
RESPONDENT
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AFFIDAVIT OF BRUCE PORTER
(Pursuant to Rule 73 of the Rules of the Supreme Court of Canada)

I, Bruce Porter, of Peninsula Lake in the District Municipality of Muskoka, Province of Ontario,

MAKE OATH AND SAY AS FOLLOWS:

1. I am an international human rights consultant, a Commissioner of the Ontario Human
Rights Commission, and Executive Director of the Social Rights Advocacy Centre. I represented
the Applicant Nell Toussaint, together with Andrew C. Dekany, counsel for the Applicant in this
proceeding, in her petition to the United Nations Human Rights Committee under the First
Optional Protocol to the International Covenant on Civil and Political Rights (“ICCPR”)
following the denial of leave to appeal herein. I also assisted Mr. Dekany in the proceedings in the
Federal Court and Federal Court of Appeal. Accordingly I have personal knowledge of the facts

and matters to which I hereinafter depose. I make this affidavit in support of the motion brought



by the Applicant seeking reconsideration of the Application for Leave to Appeal, which was

dismissed on April 5, 2012.

2. The Applicant brings her motion pursuant to Rule 73. The basis for the Applicant’s motion
is that subsequent to the decision of the Federal Court of Appeal and the decision of this Court to
deny her application for leave to appeal, the UN Human Rights Committee released a decision on
the same facts between the same parties as were before the Federal Court and the Federal Court of
Appeal. The central fact accepted by both courts and by the Human Rights Committee is that the
Applicant’s exclusion from the Interim Federal Health Program because of her irregular
immigration status “exposed her to a risk to her life as well as to long-term, and potentially
irreversible, negative health consequences.”! In its interpretations of the scope of the right to life
and the right to non-discrimination under articles 6 and 26 of the International Covenant on Civil
and Political Rights as applied to the facts in the Applicant’s case, the Committee’s decision is
directly contrary to the Federal Court of Appeal decision applying the same rights under the

Canadian Charter of Rights and Freedoms.

3. Because of this rare development, the public importance of the Federal Court of Appeal
decision in this case has dramatically changed since the time of this Court’s consideration of her
application for leave to appeal. The decision now raises an extremely serious issue of non-
compliance with Canada’s international human rights obligations with respect to two of the most
fundamental human rights - the right to life and the right to equality (non-discrimination). As

Justice L'Heureux-Dubé has observed, “Our Charter is the primary vehicle through which

! Human Rights Committee, para. 11.4; Federal Court of Appeal, paras. 61 and 66; Federal Court, para. 91
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international human rights achieve a domestic effect [bitation omitted]. In particular, s. 15 (the
equality provision) and s. 7 (which guarantees the right to life, security and liberty of the person)

embody the notion of respect of human dignity and integrity.””

4. At the time that the Applicant’s Charter claims were considered by the Federal Court and
the Federal Court of Appeal, and when this honourable Court considefed the Applicant’s
application for leave to appeal, there was no authoritative international jurisprudence as to whether
the guarantees of the right to life and to non-discrimination under the ICCPR require States to
ensure that irregular migrants have access to essential health care necessary for the protection of

life. The UN Human Rights Committee now has provided authoritative jurisprudence on this point.

5. Canada has informed the Human Rights Committee that it disagrees with the Committee’s
interpretation of articles 6 and 26 of the ICCPR, and that it will rely instead on the interpretation
of the rights to life and to non-discrimination adopted by the Federal Court of Appeal. Canada
therefore will not adopt the remedial measures requested by the Human Rights Committee to
ensure that irregular migrants have access to essential health care to prevent a reasonably
foreseeable risk that can result in loss of life and that the Applicant receive reparation for the

violation of her rights.

6. Canada’s reliance on the decision of the Federal Court of Appeal as a basis to refuse to
implement the views of the Human Rights Committee places Canada in non-compliance with core

international human rights obligations. In these unique circumstances the Applicant believes it is

2 R. v. Ewanchuk, [1999] 1 SCR 330, 1999 CanLIl 711 (SCC), at para.73
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important that this Court have the opportunity to consider her Charter rights in light of the views

of the Committee.

Proceedings below

7. The Applicant sought judicial review before the Federal Court of a decision of an
immigration official denying her health-care coverage under the Interim Federal Health Program
(“IFHP”) because of her irregular immigration status. She argued that the decision was in breach
of her rights to life, to security of the person and to equality without discrimination under sections
7 and 15, respectively, of the Charter. She further argued that the immigration official had failed
to apply domestic law in a manner consistent with the international human rights treaties ratified
by Canada. The Applicant provided the Court with extensive medical evidence proving that her
life had been put at risk and that she would suffer long term health consequences from the denial

of health care coverage.

8. The Federal Court found that the evidence established a deprivation of the Applicant’s right
to life and security of the person that was caused by her exclusion from the IFHP. However, the
Court found that this deprivation was not contrary to section 7 of the Charter on the basis that
denying financial coverage for health care to persons who have chosen to enter or remain in Canada
illegally is consistent with fundamental justice and that the impugned policy was a permissible

means to discourage defiance of Canada’s immigration laws.



9. The Federal Court recognized that “it is well-established that international law can be used
to interpret domestic law including the Constitution.”® However, on reviewing relevant jurisprudence
and commentary available at that time, including a Fact Sheet published by the Office of the High
Commissioner on Human Rights, the Court found that the extent of State obligations under
international human rights law to provide health care to irregular migrants was, at that time, contested
in its scope and found that the applicant’s Charter claim could not succeed on the basis of the right to

health under international human rights law, as this right had not been implemented.*

10.  The Applicant then appealed to the Federal Court of Appeal. The Federal Court of Appeal
upheld the Federal Court’s finding that the Applicant “was exposed to a significant risk to her life
and health, a risk significant enough to trigger a violation of her rights to life and security of the
person”. TheﬁCourt held, however, that the “operative cause” of the risk to her life was her decision
to remain in Canada without legal status and agreed with the Federal Court’s finding that if there
were a deprivation of the right to life and security of the person in this case, it would accord with
the principles of fundamental justice. The Federal Court of Appeal further held that discrimination
on the grounds of immigration or citizenship status did not qualify for protection as an “analogous
ground” of discrimination under the Charter. The Court held that while international human rights

law could be considered in interpreting the Charter, it was not relevant in this case.

3 Federal Court decision at para 63.
4 Federal Court decision at para 70.



11.  The Applicant then sought leave to appeal the Federal Court of Appeal’s decision to this

Court. The application for leave to appeal was denied on 5 April 2012.

Petition to the UN Human Rights Committee

12.  The First Optional Protocol to the International Covenant on Civil and Political Rights
(OP-ICCPR) was ratified by Canada and entered into force on 19 August 1976. By adhering to
the Optional Protocol Canada has agreed to recognize the competence of the UN Human Rights
Committee to consider complaints from individuals who claim their rights under the ICCPR have
been violated, provided such individual have exhausted available domestic remedies. The Human
Rights Committee must bring complaints to the attention of the State party, which must respond
within six months. Following consideration, the Human Rights Committee must forward its

conclusions to the respondent State party and the complainant.

13.  Shortly after the Applicant was denied leave to appeal to this Court she applied, through
her counsel, to Legal Aid Ontario for test case funding to bring a complaint to the Human Rights
Committee under the OP-ICCPR. Funding was approved and the Applicant submitted her petition
to the Human Rights Committee on December 24, 2013. The complaint alleged, among other

grounds, violations of articles 6 and 26 of the ICCPR.3

5 A copy of the petition is available at

http://www.socialrightscura.ca/documents/legal/tousaint%20IFBH/Toussaint%20v%20Canada%20HR C%20N0%20
2348-2014.pdf



14.  The Committee adopted its views on the Applicant’s petition on July 24, 2018. In its views
it accurately took note of the factual findings and conclusions of the Federal Court and Federal
Court of Appeal as set out above. It considered extensive written submissions from both the
Applicant and Canada.® It found that the denial of access to the IFHP exposed the Applicant to a
serious threat to her life and health. As such, the Committee determined that Canada violated the
Applicant’s right to life when she was excluded from access to coverage for essential health
services, contrary to article 6 of the ICCPR, and that such denial because of her irregular
immigration status also constituted discrimination contrary to article 26 of the ICCPR. Attached
hereto and marked as exhibit “A” is a true copy of the English version of the UN Human

Rights Committee’s views.’

15.  The Human Rights Committee stated in its conclusions at paragraph 13 that in light of its
findings, Canada is obliged to provide the Applicant with adequate compensation and to take steps
necessary to prevent similar violations in the future, including reviewing its national legislation to
ensure that irregular migrants have access to essential health care to prevent a reasonably
foreseeable risk that can result in loss of life. The Committee stated that it wished to receive
information from Canada about the measures taken to give effect to the Committee’s Views within

180 days.

Copies of these are available at http://www.socialrights.ca/Toussaint.html

7 Also available in the 5 other working languages of the UN, including French, at
https://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2FC%2F 123%2FD%2F
2348%2F2014&Lang=en)



16. By transmittal letter dated February 1, 2019 Canada submitted to the Human Rights
Committee its response to this request. Canada stated in its response that it is unable to agree with
the views of the Committee in respect of the facts and law and as such will not be taking any
further measures to give effect to the Committee’s views. Specifically, Canada stated that it agrees
with the Federal Court of Appeal’s finding that the “operative cause” of the risk to the Applicant’s
life was not the Order in Council denying her access to essential health care but rather her decision
to remain illegally in Canada to work after entering as a visitor and that it applies this interpretation
to its obligations under the ICCPR as well. Canada stated that it disagrees with the Committee’s
understanding of the right to life as sometimes requiring “socio-economic entitlements” such as
access to essential health care, referring to its submissions to the Committee during the drafting of

a new General Comment on the right to life.

17.  On March 13, 2019 the Applicant’s counsel was provided with a formal transmission letter
dated March 13, 2019 attaching a copy of Canada’s transmittal letter and response. The March 13,
2019 letter indicated that the Applicant had until May 13, 2019 to make comments in reply. A true
copy of the March 13, 2009 letter, Canada’s February 1, 2019 transmittal letter and

Canada’s response are attached hereto and marked together as Exhibit “B”.

18.  On May 13, 2019 the Applicant submitted to the Human Rights Committee her comments
in reply to Canada’s response. The Applicant argued, among other things, that Canada had not

responded in good faith to the authoritative decision of the Human Rights Committee and had



invoked its domestic law as a defense for non-compliance with its international human rights
obligations, contrary to article 27 of the Vienna Convention on the Law of Treaties. A copy of the

Applicant’s reply is attached hereto and marked as Exhibit “C”.

19.  The applicant, through her counsel, formed an intention to seek a reconsideration of her
application for to appeal and in order to do so applied for funding to the Court Challenges Program
of Canada. On April 8,2019 her counsel received an email notifying him of the approval of funding
from the Court Challenges Program for a reconsideration motion to this Court and attaching a
funding agreement. On April 16, 2019 the Applicant signed the funding agreement and this was

submitted the same day to the Court Challenges Program.

Conclusion

20. The Applicant’s case now raises a significant issue of non-compliance with core
international human rights obligations that form the bedrock of the Charter. As long as the decision
of the Federal Court of Appeal stands, and in the absence of any other legislative measures, Canada
continues to violate the rights to life and non-discrimination of irregular migrants and fails to meet
its obligation to ensure access to effective remedies for serious violations of rights under the
ICCPR. If this Court does not resolve the discrepancy between the Federal Court of Appeal’s and
the Human Rights Committee’s decisions, there will be significant uncertainty among
governments and courts in Canada about the extent of their obligations to ensure access to essential
health care so as to prevent a reasonably foreseeable risk that can result in loss of life or serious

negative health consequences for irregular migrants.
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21. As a State Party to the ICCPR Canada has undertaken in article 2(3) of the ICCPR to ensure
that if the Applicant’s rights to life and equality without discrimination as recognized in the ICCPR
were violated she would have an effective remedy and her right to such remedy would be
determined by a competent authority. Given that the facts and parties in both the domestic courts
and in the Human Rights Committee proceedings were the same, considering the broad powers
and authority of this Court, and considering that an appeal to this Court would provide the
Applicant with the most expeditious and least expensive procedure to determine if Canada violated
her Charter rights having regard to the Human Rights Committee’s decision in her case, the
Applicant believes that this Court is the most appropriate judicial authority to ensure that she has

timely access to justice.

SWORN BEFORE ME in the
City of Ottawa, in the Province
of Ontario this 1% day of

June, 2019.

A Commissioner, etc.
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United Nations

CCPR/C/ 123/D/2348/2014

\?‘{ \V International Covenant on Distr.: General
\l\é %@ Civil and Political Rights 30 August 2018

Original: English

Human Rights Committee

Views adopted by the Committee under article 5 (4) of
the Optional Protocol, concerning communication

No. 2348/2014+ *

Communication submitted by:

Alleged victim:
State party:
Date of communication:

Document references:

Date of adoption of Views:

Subject matter:

Procedural issues:

Substantive issues:

Articles of the Covenant:

Articles of the Optional Protocol:

Nell Toussaint (represented by counsel, Andrew
Dekany, and by Bruce Porter, of Social Rights
Advocacy Centre)

The author
Canada
24 December 2013 (initial submission)

Decision taken pursuant to rules 92 and 97 of the
Committee’s rules of procedure, transmitted to
the State party on 14 February 2014 (not issued
in document form)

24 July 2018

Denial of access to health insurance and health
care and its consequences for author’s life and
health

Victim status (actio popularis); abuse of
submission — incompatibility with the Covenant;
non-exhaustion of domestic remedies

Right to equal protection without distinction of
any kind; right to an effective remedy; right to
life; risk of ill-treatment; right to security of
person; right to equality before the law

2 (1) and (3) (a), 6, 7, 9 (1) and 26
1,2,3 and 5 (2) (a) and (b)

1. The author of the communication is Nell Toussaint, a national of Grenada born in
1969 who has lived in Canada since 1999. She claims to be a victim of violations by
Canada of her rights under articles 2 (1) and (3) (a), 6, 7, 9 (1) and 26 of the Covenant. The

* Adopted by the Committee at its 123rd session (2-27 July 2018).

** The following members of the Committee participated in the examination of the communication:
Tania Maria Abdo Rocholl, Yadh Ben Achour, llze Brands Kehris, Sarah Cleveland, Ahmed Amin
Fathalla, Olivier de Frouville, Christof Heyns, Bamariam Koita, Duncan Laki Muhumuza, Mauro
Politi, José Manuel Santos Pais, Yuval Shany and Margo Waterval. Pursuant to rule 90, paragraph |
(a), of the Committee’s rules of procedure, Marcia V.J. Kran did not participate in the examination of

the communication.
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Optional Protocol entered into force for Canada on 19 August 1976. The author is
represented by counsel.

The facts as submitted by the author

2.1  On 11 December 1999, the author lawfully entered Canada as a visitor from
Grenada. She worked in Canada from 1999 to 2008 without obtaining residency status or
permission to work. However, some of her employers made deductions from her salary to
cover federal and provincial taxes, Canada Pension Plan and Employment Insurance.
During this period, she managed to pay privately for any medical costs.

2.2 Encouraged by an employer who wished to hire her permanently, the author began
to seek regularization of her status in Canada in 2005. That year, she paid a significant part
of her savings to an immigration consultant who turned out to be dishonest and provided no
useful service. The author could not afford to make further attempts to regularize her status
for some time.

2.3 In 2006, her health began to deteriorate as she developed chronic fatigue and
abscesses. In November 2008, she became unable to work due to illness, and in 2009 her
health deteriorated to life-threatening status. In February 2009, she was diagnosed with
pulmonary embolism and suffered from poorly controlled diabetes with complications of
renal dysfunction, proteinuria, retinopathy and peripheral neuropathy, according to Dr.
Guyatt, a professor of clinical epidemiology and biostatistics at McMaster University. Her
neurological problems resulted in severe functional disability with marked reduction in
mobility and impairment of basic activities. She also suffered from hyperlipidaemia and
hypertension.

2.4 In 2008, the author received free assistance from a qualified immigration consultant
and made an application for permanent resident status on humanitarian and compassionate
grounds to Citizenship and Immigration Canada.

2.5  In April 2009, the author was informed that she had qualified for provincial social
assistance under the Ontario Works programme due to her pending application for
permanent residence in Canada based on humanitarian and compassionate grounds. She
was also deemed eligible for social assistance from the Ontario Disability Support Program,
but neither of those programmes covered health care or the cost of fees for a humanitarian
and compassionate application.

26 On 6 May 2009, she applied for health-care coverage under the Federal
Government’s programme of health care for immigrants, called the Interim Federal Health
Benefit Program (IFHP),' established pursuant to a 1957 Order-in-Council.

2.7 On 10 July 2009, the author was denied health coverage under IFHP by an
immigration officer as she did not fit into any of the four categories of immigrants eligible
for IFHP coverage as set out in the Citizenship and Immigration Canada guidelines: refugee
claimants, resettled refugees, persons detained under the Immigration and Refugee
Protection Act and victims of trafficking in persons. The life-threatening nature of the
author’s health problems was not mentioned as a consideration.

2.8  The author sought judicial review before the Federal Court of Canada of the decision
denying her health-care coverage under IFHP. She argued that the decision was in breach of
her rights to life, to security of the person and to non-discrimination under sections 7 and 15,
respectively, of the Canadian Charter of Rights and Freedoms and that the immigration
officer had failed to apply domestic law in a manner consistent with the international
human rights treaties ratified by Canada. The author also provided the Court with extensive
medical evidence proving that her life had been put at risk.

2.9 During the Federal Court procedures, Dr. Guyatt provided expert evidence
describing the author’s medical situation and the implications for her health status of failure

The Interim Federal Health Benefit Program was authorized to expend funds for medical or dental
care, hospitalization or any incidental expenses for immigrants or anyone “subject to immigration
jurisdiction or for whom the immigration authorities feel responsible” where the person lacks the
resources to pay the costs of the medical care.
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to provide appropriate medical treatment.? Similarly, Dr. Hwang?® commented on the likely
medical consequences should she be unable to obtain adequate health care from a hospital.*

2.10 The Federal Court found that the evidence established a deprivation of the author’s
right to life and security of the person that was caused by her exclusion from IFHP.
However, the Court found that the deprivation of the rights to life and security of the person
in the author’s case was not contrary to section 7 of the Canadian Charter, that denying
financial coverage for health care to persons who have chosen to enter or remain in Canada
illegally is consistent with fundamental justice and that the impugned policy was a
permissible means to discourage defiance of Canada’s immigration laws.

2.11 The author then appealed to the Federal Court of Appeal, arguing that the Federal
Court’s decision was contrary to the right to life under article 6 of the Covenant and to
protection from discrimination on the ground of immigration status under international
human rights law.

2.12  The Federal Court of Appeal upheld the Federal Court’s finding that the author “was
exposed to a significant risk to her life and health, a risk significant enough to trigger a
violation of her rights to life and security of the person”. The Court held, however, that the
“operative cause” of the risk to her life was her decision to remain in Canada without legal
status and agreed with the lower court’s finding that the deprivation of the right to life and
security of the person in this case accorded with the principles of fundamental justice. The
Federal Court of Appeal further held that discrimination on the grounds of immigration or
citizenship status did not qualify for protection as an “analogous ground” of discrimination
under the Canadian Charter. The Court also commented that in assessing whether the
exclusion of immigrants without legal status from access to health care was justifiable as a
reasonable limit under section 1 of the Canadian Charter, appropriate weight should be
given to the interests of the State in defending its immigration laws. The Court held that
while international human rights law could be considered in interpreting the Canadian
Charter, it was not relevant in this case,

2.13 The author then sought leave to appeal the Federal Court of Appeal’s decision to the
Supreme Court of Canada.’ The application for leave to appeal was denied on 5 April
2012.8

2.14  Shortly afterwards, the Government of Canada repealed the 1957 Order-in-Council
and replaced it with the Order Respecting the Interim Federal Health Program. The new
policy in relation to access to IFHP does not, however, provide undocumented migrants
with health-care coverage under the Program and makes no explicit exception for situations
where life or health is at risk, except where there is a clear health risk to the public.

“The author has severe medical problems that markedly impair her quality of life, are likely to
decrease her longevity, and could be life-threatening over the short term. She requires intensive
medical management by highly skilled professionals, including medical subspecialists. Negotiating
pro bono care by a number of such doctors is clearly extremely unsatisfactory and potentially
dangerous. Delays resulting from lack of coverage and an inability to pay for the health care that she
needs and the risk that she will not have access to necessary services create serious risk to her health
and may have life-threatening consequences.”

A physician at St. Michael’s Hospital and a professor in the Faculty of Medicine at the University of
Toronto.

“The [author] would be at extremely high risk of suffering severe health consequences if she does not
receive health care in a timely fashion .... She has already suffered from serious and to some degree
irreversible health consequences due to lack of access to appropriate care, [which has] resulted in
inadequately treated, uncontrolled diabetes and hypertension. As documented in her medical records,
her inability to afford medications in the past has also contributed to the poor control of her diabetes
and hypertension. If she were to not receive timely and appropriate health care and medications in the
future, she would be at very high risk of immediate death (due to recurrent blood clots and pulmonary
embolism), severe medium-term complications (such as kidney failure and subsequent requirement
for dialysis), and other long-term complications of poorly-controlled diabetes.”

A letter from the Office of the United Nations High Commissioner for Human Rights was attached to
the application for leave to appeal, affirming the importance of the issues raised in relation to
compliance by Canada with its international human rights treaty obligations.

The Supreme Court of Canada grants leave to appeal only in exceptional circumstances and does not
indicate the reasons for its negative decisions.
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2.15 On 30 April 2013, the author became eligible for health-care coverage as a result of
her application for permanent residence based on spousal sponsorship and a confirmation
by Citizenship and Immigration Canada that she met the criteria for spousal sponsorship.
Since then, the author was granted health-care coverage under the provincial Ontario Health
Insurance Plan and has been receiving health care,

2.16 The author claims that she has exhausted all available and effective domestic
remedies and that she has not submitted her communication to any other procedure of
international investigation or settlement.

2.17 The remedy sought by the author is twofold. She requests the State party (a) to
ensure that illegal immigrants have access to IFHP coverage for health care necessary for
the protection of their rights to life and security of person; and (b) to provide her with
compensation for the severe psychological distress, inhuman treatment and exposure to a
risk to life and to long-term negative health consequences as a result of the violation of her
rights.’

The complaint

3.1  The author claims that the State party violated its obligations under articles 2 (1) and
(3)(a), 6, 7, 9 (1) and 26 of the Covenant by denying her access to health care necessary for
the protection of her life and health from 10 July 2009 through 30 April 2013, on the basis
of her irregular immigration status. She submits that she lacked the means to pay for the
care herself.

3.2 The author submits that the exclusion from health-care coverage on the basis of her
particular immigration status constitutes a violation of her rights under articles 2 (1) and 26
of the Covenant. The author asserts that the domestic courts’ findings concerning the denial
of health care on the basis of her immigration status is not an objective, proportionate or
reasonable means of deterring illegal immigration. The author also submits that she did not
migrate to Canada to secure health care; she decided to remain in Canada in order to work.
She claims that excluding her from IFHP coverage on the basis of her immigration status
constituted a discriminatory distinction and that her circumstances, particularly her life-
threatening status, were not taken into consideration.

3.3  The author further claims that the denial of access to health care put her life at risk
and constituted cruel and inhuman treatment, in violation of her rights under articles 6 and
7 of the Covenant. She underscores that the Federal Court and the Federal Court of Appeal
agreed with the fact that her life and health had been placed at significant risk by the State
party’s denial of access to health-care coverage under IFHP and was thus, she claims, a
violation of her rights to life and not to be subjected to cruel, inhuman or degrading
treatment under articles 6 and 7, respectively.

3.4 The author also claims that the denial of such access caused her physical and mental
suffering that may also constitute a violation of article 9 (1). In this regard, the author
requests that the Committee, which has generally restricted the application of article 9 to
issues relating to the administration of justice, extend the scope of the right to security of
person under this article to also cover access to health care, with reference to the practice of
the Canadian courts.

3.5 The author finally claims that the State party has violated article 2 (3) (a) of the
Covenant by failing to provide effective remedies for the discrimination she experienced on
the ground of her immigration status, as well as for the violation of her rights to life and to
security of person. The author submits that the domestic courts should have interpreted and
applied the relevant domestic law in accordance with the Covenant. She adds that she was
denied an effective remedy as the domestic courts had failed to refer to expert evidence
attesting to discriminatory stigmatization of undocumented migrants as a result of denying
them access to health care.

7 According to the affidavit of a doctor of internal medicine who testified in favour of the author before
the Federal Court, it appears that she would suffer consequences from the past denial of access to
health care.
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State party’s observations on admissibility

4.1 On 14 August 2014, the State party submitted its observations on admissibility,

‘requesting separate consideration of admissibility from the merits.®

4.2 The State party submits that the author is not a victim of a violation according to
articles 1 and 2 of the Optional Protocol, as she was ineligible to receive funding through
the specialized IFHP and she has been the beneficiary of provincial health-care coverage
since April 2013, after receiving a residence permit. The State party recalls the
Committee’s jurisprudence on actio popularis,® arguing that the author is not a
representative of any victim claiming a violation among other potential undocumented
migrants.

4.3 It asserts that the 1957 IFHP challenged by the author no longer exists, since it was
replaced by the 2012 IFHP. Moreover, the 2012 IFHP was declared invalid on 4 July 2014
by the Federal Court for being inconsistent with sections 12 and 15 of the Canadian Charter.
The Court held that the Program’s provisions jeopardized the health of vulnerable
individuals and failed to show that the denial of health-care coverage to those individuals
was necessary to achieve any legitimate aim. The State party also claims that the author no
longer has any need to obtain funding for medical care and that her medical needs have
been addressed.

4.4  The State party also submits that the author has not exhausted available domestic
remedies, as she failed to seek monetary compensation before domestic courts when she
challenged the constitutionality of IFHP.

Author’s comments on the State party’s observations on admissibility

5.1  On 2 November 2014, the author submitted her comments on the State party’s
observations on admissibility.

5.2 She rejects the arguments that she does not qualify as a victim of the State party’s
policy of excluding undocumented migrants from IFHP coverage. She claims that her
communication is not an actio popularis, as it does not address the effect of the impugned
policy in general but pertains to its application in her case in particular. The author submits
that she relies on the findings of the domestic courts and that, as a result of the denial of
IFHP coverage, she suffered severe psychological stress and was exposed to a risk to her
life, as well as to long-term, and potentially irreversible, negative health consequences.

5.3  The author also rejects the State party’s assertions that her claim that she was
excluded from IFHP coverage on the ground that she was an undocumented migrant has
become moot because she is now receiving health care as a permanent resident. She argues
that the provision of health-care coverage since 2013 has neither removed nor provided
compensation for the effects of the psychological stress or long-term health consequences
of the denial of health care she suffered as an undocumented migrant.

5.4  She also rejects the State party’s assertions that her communication should be found
moot because the 1957 IFHP was replaced by an amended system in 2012. The changes to
IFHP modified some aspects of the eligibility of certain groups while continuing to deny
coverage to undocumented migrants. The changes made by the State party have not
remedied or mitigated in any way the exclusion of undocumented migrants from accessing
the Program.

5.5 Regarding the exhaustion of domestic remedies, the author submits that there were
no other effective domestic remedies available which would allow for seeking monetary
compensation for the violation of her rights under the Covenant. She claims to have
exhausted available remedies that would have resulted in monetary compensation for
violations of the rights to life, security of the person and non-discrimination under the

The State party's request was denied on 1 December 2014, as its inadmissibility arguments were not
elaborate, compared to the author’s detailed comments, and disregarded the author’s health status.
See, e.g., communications No. 318/1988, E.P. et al. v. Colombia (CCPR/C/39/D/318/1988), para. 8.2;
and No. 1632/2007, Picg v. France (CCPR/C/94/D/1632/2007), para. 6.2.
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Canadian Charter. The author admits that she did not initiate separate litigation under
domestic law to seek only the monetary compensation.

State party’s observations on admissibility and the merits

6.1  On 2 April 2015, the State party submitted its observations on admissibility and the
merits.

6.2  Regarding admissibility, the State party reiterates its observations of 14 August 2014
that the communication should be declared inadmissible. Canada implemented a new policy
(“2014 Policy”) on 5 November 2014 to temporarily provide funded medical care to certain
categories of foreign nationals with no legal status. The State party claims that the 2014
Policy allows the Minister of Health to grant a more comprehensive range of medical
coverage “because of exceptional and compelling circumstances”. As of the date of the
submission, discretionary medical coverage had been applied to the situation of migrants
with no legal status in Canada and granted in two such cases.

6.3  Regarding the merits, the State party considers the author’s allegations with respect
to articles 2, 6, 7 and 9 (1) as incompatible with the provisions of the Covenant, pursuant to
article 3 of the Optional Protocol and rule 96 (d) of the Committee’s rules of procedure.

6.4  Regarding article 2, the State party recalls the Committee’s jurisprudence that the
provisions of article 2 lay down general obligations for States parties and cannot, by
themselves, give rise to a claim under the Optional Protocol. '

6.5 The State party recalls that article 6 provides a negative right, prohibiting laws or
actions that cause arbitrary deprivations of life. The scope of the right to life cannot extend
so far as to impose a positive obligation on States to provide an optimal level of State-
funded medical insurance to undocumented migrants (inadmissibility ratione materiae).

6.6  The State party similarly argues that article 7 cannot be interpreted to impose a
positive obligation to provide State funding for an optimal level of medical insurance.

6.7  The State party claims that the scope of article 9 (1) is generally limited to situations
involving detention or other deprivations of liberty, although the Commiittee, in its general
comment No. 35 (2014) on liberty and security of person, sought to expand its
interpretation of the scope of the right to protection from “intentional infliction of bodily or
mental injury, regardless of whether the victim is detained or non-detained”.

6.8  Concerning the alleged violation of article 26 of the Covenant, the State party argues
that health insurance coverage is provided to citizens and non-citizens, and to foreign
nationals with a wide variety of immigration statuses. It also submits that the denial of
health care was justified, as the author did not have legal residence. The State party further
submits that legal residence is a neutral, objective requirement that cannot be considered as
a prohibited ground of discrimination.

Author’s comments on the State party’s observations on admissibility and the merits

7.1  On 22 August 2015, the author submitted her comments on the State party’s
observations. She rejected the State party’s argument that the Covenant does not impose
positive obligations on States under articles 6, 7 and 9 (1) and that her claims are
inadmissible ratione materiae. This argument is inconsistent with the Committee’s general
comment No. 6 (1982) on the right to life and its jurisprudence. She does not claim a right
to health, but that specific rights under the Covenant have been violated in the context of
access to health care through IFHP. The author also submits that the right to life, the
prohibition of inhuman and degrading treatment or punishment, the right to security of
person and the right to non-discrimination must be fully protected with respect to situations
involving access to health care, including for irregular migrants.

7.2 The author also rejects the State party’s argument that emergency and pro bono
medical care were sufficient to protect her Covenant rights, recalling that the Federal Court

See communications No. 1234/2003, P.K. v. Canada (CCPR/C/89/D/1234/2003), para. 7.6; and No.
154472007, Hamida v. Canada (CCPR/C/98/D/1544/2007), para. 7.3.
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thoroughly reviewed the evidence with respect to access to emergency care and found that
the author’s life and long-term health had been placed at risk. Moreover, the State party’s
statement that irregular migrants are entitled to emergency care under provincial legislation
is not true in all provinces and territories.

7.3 Regarding the State party’s argument that immigration status is not a prohibited
ground of discrimination under article 26, the author submits that irregular migrants face
widespread discrimination, exclusion, exploitation and various abuses, and that depriving
them of health care cannot be justified as a mean of encouraging compliance with
immigration laws.

7.4 On 22 August 2015, the author submitted the legal opinions of International
Network for Economic, Social and Cultural Rights (ESCR-Net) and Amnesty International
Canada.

7.5  ESCR-Net submits that the narrow characterization by the State party of articles 6, 7
and 9 (1) is incorrect. The consideration of cases that involve situations of access to health
care is not dependant on an explicit right to health, but should be undertaken with reference
to all relevant human rights engaged. The right to life, the prohibition of inhuman and
degrading treatment or punishment, the right to security of person and the right to non-
discrimination must be fully protected with respect to situations involving access to
necessary health care, especially in regard to the most vulnerable groups in society,
including undocumented migrants. The Committee has affirmed on multiple occasions that
access to health care falls under several rights of the Covenant and that such access must be
respected and ensured without discrimination, including on the ground of immigration
status. '' ESCR-Net submits that in its 2015 concluding observations on Canada, the
Committee called on Canada to “ensure that all refugee claimants and irregular migrants
have access to essential health-care services irrespective of their status”.'? Similarly, in its
2014 concluding observations on the United States of America, the Committee called on
the United States to “identify ways to facilitate access to adequate health care, including
reproductive health care services, by undocumented immigrants ....” ' ESCR-Net
underscores that the European Court of Human Rights regularly considers health-related
situations by reference to articles 2 (right to life), 3 (prohibition of torture and inhuman or
degrading treatment) and 8 (rights to respect for private and family life, home and
correspondence), underscoring positive obligations to ensure access to health care in order
to protect various human rights, and the right to life in particular."

7.6  ESCR-Net also submits that the obligations contained in the Covenant extend to all
levels of government and that the State party must ensure that, where the Federal
Government has assumed responsibility for providing necessary health care to migrants
who are ineligible for provincial health care, the federal programme complies with the
Covenant.

7.7 ESCR-Net further submits that immigration should be clearly recognized as a
prohibited ground of discrimination, following the interpretation of the Committee on
Economic, Social, and Cultural Rights.!® Therefore, ESCR-Net considers that State policy
or practice that imposes regularization of immigration status as a requirement for the
protection of the right to life does not meet any standard of reasonableness under

See, e.g., communication No. 1020/2001, Cabal and Pasini Bertran v. Australia
(CCPR/C/78/D/1020/2002), para. 7.7. See also Human Rights Committee, concluding observations
on the initial report of Zimbabwe (CCPR/C/79/Add.89), para. 7; and ibid., comments on the initial
report of Nepal (CCPR/C/79/Add.42), para. 8.

See Human Rights Committee, concluding observations on the sixth periodic report of Canada
(CCPR/C/CAN/COV/6), para. 12.

Ibid., concluding observations on the fourth periodic report of the United States of America
(CCPR/C/USA/CO/4), para. 15.

See European Court of Human Rights, Vo v. France (application No. 53924/00), judgment of 8 July
2004, paras. 88 and 89. See also European Court of Human Rights, Gorgiev v. The former Yugoslav
Republic of Macedonia (application No. 49382/06), judgment of 19 April 2012, para. 43.

See Committee on Economic, Social and Cultural Rights, “An evaluation of the obligation to take
steps to ‘maximum of available resources’ under an optional protocol to the Covenant™
(E/C.12/2007/1), paras. 7-8.
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international human rights law. It submits that States parties ought to consider and apply
policies and practices that represent a proportionate response to any legitimate aims that
might exist with respect to compliance with immigration laws.

7.8 In its legal opinion Amnesty International Canada also argues for admissibility of
the complaint. It notes that the author has exhausted domestic remedies as leave to appeal
the Federal Court of Appeal’s decision to the Supreme Court of Canada was denied, leaving
her with no further domestic recourse available. It recalls that it is only in the context of an
absence of specific claimants who can be individually identified as having had their rights
violated that a communication amounts to an actio popularis, and therefore inadmissible
under article 1 of the Optional Protocol.

7.9  On the merits, Amnesty International Canada submits that the denial of access to
necessary health care to irregular migrants amounts to unlawful discrimination, considering
that the exclusion of irregular migrants from IFHP constitutes unequal treatment which is
not based on reasonable and objective criteria and therefore cannot be justified. It
underscores that the Supreme Court of Canada has already found that Canada had a positive
obligation under section 15 of the Canadian Charter. In the case of Eldrige v. British
Columbia, the Court stated that “the principle that non-discrimination can accrue from a
failure to take positive steps to ensure that disadvantaged groups benefit equally from
services offered to the general public is widely accepted in the human rights field™.'s
Regarding the alleged violation of the author’s right to life, Amnesty International Canada
requests the Committee to recognize that the obligations of Canada under the Covenant
require it to take positive measures to protect the right to life. It recalls that the Committee’s
jurisprudence has established that, although the Covenant does not contain a self-standing
“right to health”, article 6 engages issues of access to health care.!” It also recalls that the
Committee has found that restricting “access to all basic and life-saving services such as
food, health, electricity, water and sanitation” is inconsistent with the right to life under
article 6.'®

State party’s additional observations

8.1  On 30 March 2016, the State party reiterates, as stated in its observations of 14
August 2014 and 2 April 2015, that the communication should be declared inadmissible.

8.2 Responding to the author's comments on emergency care under provincial
legislation, the State party recalls that the administration and delivery of health-care
services is the responsibility of each provincial or territorial government, guided by the
Canada Health Act. It recalls that provinces and territories fund these services through
public health-insurance programmes, with assistance from the Federal Government in the
form of fiscal transfers. The State party argues that health-care services include insured
primary health care and care in hospitals, and that the provinces and territories also provide
some groups with supplementary health benefits not covered by the Health Act such as
prescription medicine coverage.

8.3  The State party submits that public health care is administered and funded in Ontario
through the Ontario Health Insurance Program., It recalls that the author inquired about her
coverage under this programme in June 2009 but was told she did not qualify under the
Ontario Health Insurance Act as she was not lawfully a resident of Ontario at the time.
Under the Health Insurance Act, individuals must have a citizenship or immigration status
that renders them eligible for publicly funded health care. The State party notes that many
such types of residents are recognized, including permanent residents, eligible applicants
for permanent residency, protected persons and persons with valid work permits issued
under the Immigration and Refugee Protection Act. The State party submits that foreign
nationals without legal status in Canada are not eligible for publicly funded health care.

See Supreme Court of Canada, Eldrige v. British Columbia (Attorney General), judgment of 9
October 1997, para. 78.

See Cabal and Pasini Bertran v. Australia, para. 7.7.

See Human Rights Committee, concluding observations on the fourth periodic report of Israel
(CCPR/C/ISR/COQ/4), para. 12.
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8.4  The State party also claims that the author did not seek a formal decision regarding
her eligibility for the Ontario Health Insurance Program nor seek judicial review of the
Province’s response. The State party also considers that she has failed to challenge the
constitutionality of the Ontario Health Insurance Program regime in Canadian courts. It
notes that in Canada’s federal system, the province has the responsibility to determine
eligibility for publicly funded health care and it is thus against this level of government that
the author should have sought a domestic remedy.

8.5  The State party recalls that the author has been a permanent resident of Canada since
2013 and has received comprehensive public health insurance sufficient to meet all her
medical needs. The State party notes that the regularization of her status in Canada has
provided her with comprehensive and publicly funded health care. It recalls that the
Committee recognized in Dranichnikov v. Australia® that the granting of a civil status
sufficient to provide the author with protection (such as a protection visa) rendered the
claim moot and inadmissible on that basis.

8.6 The State party, recalling the Committee’s decision in A.P.L.-v.dM. v.
Netherlands, that the author “cannot, at the time of submitting the complaint, claim to be a
victim of a violation of the Covenant”, notes that the author began to receive publicly
funded health care on 30 April 2013, eight months before she filed her communication with
the Committee on 24 December 2013. The State party therefore states that the
communication is inadmissible under article 1 of the Optional Protocol.

8.7 The State party maintains that the communication is an actio popularis and is
therefore inadmissible. The State party recalls that the author, in addition to her individual
claim, sought to “ensure that individuals residing in Canada with irregular immigration or
citizenship status have access to IFHP coverage for health care”. The State party notes that
this part of the claim thus relates not to the author but to other undocumented migrants who
may seek access to IFHP to fund their health-care needs. The State party therefore
underscores that such an allegation lies outside the scope of the Optional Protocol and that
the Committee has consistently recognized that “to the extent [an] author argues that [a]
scheme as a whole is in breach of the Covenant, [the] claim amounts to an actio popularis
reaching beyond the circumstances of the author’s own case”.?'

8.8  The State party states that the alleged violations under articles 6, 7 and 9 (1) of the
Covenant, including the denial of publicly funded primary health care, failed to fall within
the scope of the Covenant. The State party, noting the Committee’s views on the right to
publicly funded primary or preventive health care, states that “deprivation of life involves a
deliberate or otherwise foreseeable and preventable infliction of life-terminating harm or
injury that goes beyond mere damage to health, of which the author would be at risk if she
did not receive ‘timely and appropriate health care and medication’. The State party
submits that the author was provided with sufficient publicly funded emergency and
essential health care available to everyone, regardless of civil status or residency. The State
party also submits that the availability of emergency and essential health care fulfils its
obligations related to the protection of life under article 6 (1) of the Covenant.

8.9  The State party also states that it has not sought to prevent the author from obtaining
health-care services at community health centres?? or elsewhere on a pro bono basis. It
recalls that the Federal Court of Appeal noted that the author had access to medical
assistance at these centres after her medical needs surpassed her ability to pay.

8.10 The State party maintains that the interpretation of the right to life cannot extend so
far as to impose a positive obligation on States to provide an optimal level of State-funded
medical insurance to undocumented migrants. In this regard, the State party relies on the
Committee’s decision in Linder v. Finland that the “right to health, as such, is not protected

See communication No. 1291/2004, Dranichnikov v. Australia (CCPR/C/88/D/1291/2004), para. 6.3.
See communication No. 478/1991, A.P.L.-v.d. M. v. Netherlands (CCPR/C/48/D/478/1991), para. 6.3.
See communication No. 958/2000, Jazairi v. Canada (CCPR/C/82/D/958/2000), para. 7.6; see also
communication No. 1114/2002, Kavanagh v. Ireland (CCPR/C/76/D/1114/2002), para. 4.3.

The community health centres are non-profit organizations that provide primary health and health-
promotion programmes to individuals in the community.
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by the provisions of the Covenant”.? The State party therefore states that the Covenant
does not create an obligation to fund primary or preventive health care.

8.11  As regards the alleged violation under article 26, the State party submits that, in
allocating public health-care funding, it may reasonably differentiate between those with
lawful status in the country (whether citizens, permanent residents, asylum seekers or
immigrants, inter alia) and foreign nationals who have not been lawfully admitted to
Canada. The State party recalls the Committee’s views that a “differentiation based on
reasonable and objective criteria does not amount to prohibited discrimination within the
meaning of article 26™.2* Relying on the case Oulajin and Kaiss, the State argues that its
requirement that foreign nationals be lawfully present in Canada before accessing publicly
funded primary health care is both an objective and a reasonable criterion in respect of the
principles of non-discrimination and equality before the law found in article 26 of the
Covenant.

8.12 Regarding the merits, the State party recalls that the author received publicly funded
emergency health-care services and was not prevented from obtaining primary health care
from various community organizations, on a pro bono basis, or on the basis of private
health insurance.

8.13 The State party concludes that there has been no violation of articles 2 (1) and (3) (a),
6, 7, 9 (1) or 26 of the Covenant and requests the Committee to declare the author’s request
for financial compensation inadmissible.

Author’s comments on the State party’s additional observations

9.1  On 26 July 2016, the author submitted comments on the State party’s additional
observations. She objects to the argument that she should have pursued remedies with
provincial governments in Canada for her complaint against the Federal Government to be
admissible. She submits that she challenged the Federal Government’s denial of health care
under IFHP and that this denial, as found by the Federal Court, violated her right to life by
subjecting her to significant threats to her life and negative long-term health consequences.
The author further submits that the exhaustion of domestic remedies requirement in federal
States should be applied in a manner consistent with the Committee’s observation at
paragraph 4 of its general comment No. 31 (2004) on the nature of the general legal
obligation imposed on States parties to the Covenant.?

9.2  The author submits that she has solicited the opinion of a group of leading experts in
the field of constitutional and health law in Canada.?” These experts are of the opinion that
the author reasonably sought a remedy against the Federal Government, rather than a
province, for failure to provide her with health-care coverage for emergency and essential
health care. ’

9.3  The author rejects the State party’s observation that her communication is moot, as
in the case of Dranichnikov v. Australia. The author recalls that in that case, the author
alleged that her rights under article 6, 7 and 9 of the Covenant would be violated if she were
to be deported to the Russian Federation. The author notes that, having been granted a
protection visa, the Committee found the allegations related to the threat of deportation to
be moot, such that there were no longer any threats of deportation. In the present case, the

See communication No. 1420/2005, Linder v. Finland (CCPR/C/85/D/1420/2005), para. 4.3.

See communication No. 180/1984, Danning v. Netherlands (CCPR/C/29/D/180/1984), para. 13.

See communications Nos. 406/1990 and 426/1990, Oulajin and Kaiss v. Netherlands
(CCPR/C/46/D/406/1990 and 426/1990), para. 7.3.

In general comment No. 31, the Committee reminded States parties with a federal structure of the
terms of article 50, according to which the Covenant’s provisions “shall extend to all parts of federal
States without any limitations or exceptions™.

The opinion is attached to the communication. As of 3 June 2016, it had been signed by: Prof. Y.Y.
Brandon Chen; Prof. Martha Jackman, Faculty of Law, University of Ottawa; Prof. Angela Cameron,
PhD, Faculty of Law, University of Ottawa; Prof. Jennifer Koshan, Faculty of Law, University of
Calgary; Prof. Bruce Ryder, Osgoode Hall Law School, York University; Prof. Margot Young, Allard
School of Law, University of British Columbia; Prof. Catherine Dauvergne, Allard School of Law,
University of British Columbia; Prof. Sharry Aiken, Faculty of Law, Queen’s University; and Prof.
Constance Mclntosh, Schulich School of Law, Dalhousie University.
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author alleges that she was denied access to health care necessary for the protection of her
life and long-term health, not that she is under threat of such denial. The author submits,
however, that her allegation is analogous to the elements of the communication in
Dranichnikov v. Australia, which the Committee found to be admissible. Although in
Dranichnikov the author was no longer subject to the procedures before the refugee tribunal
and her family had been granted a permanent protection visa, the author had been subject to
those procedures in the past and the allegation with respect to tribunal procedures was
found to be admissible. In the present case, the author notes that, similarly, the allegation
that her rights under the Covenant were violated in the past is not rendered moot by the fact
that changes in her circumstances mean that the impugned policy is no longer applicable to
her.

9.4  With regard to the State party’s comments on the case 4.P.L.-v.d.M. v. Netherlands,
the author recalls that the Committee’s decision relied on the particular fact of the case, in
which an impugned restriction on benefits had been abolished, with retroactive effect. In
the present case, the author notes that the exclusion of undocumented migrants from access
to health care has not been abolished and the violation of her rights under the Covenant has
not been remedied.

9.5  The author also rejects the State party’s observation that her submission amounts to
an actio popularis. The author recalls that the Committee held, in the case Jazairi v.
Canada, that an “individual must be personally and directly affected by the violations
claimed” and that the allegations with respect to the “scheme as a whole” reached “beyond
the circumstances of the author’s own case”.?® In the present case, the author maintains that
she challenges her exclusion from [FHP, which personally and directly affects her. The
author also submits that the discretion provided to the Minister of Health to grant access to
the Program for individuals without lawful status in Canada was not in effect at the time
she was denied. The author further submits that the State party has not indicated that the
discretion is exercised according to any criterion related to the protection of life and long-
term health, Furthermore, the author notes that the two cases in which discretion has been
granted suggest that rare exceptions have been made based on particular immigration
circumstances rather than on the basis of the need for health care under article 6 of the
Covenant.

9.6  The author further rejects the State party’s observation that her submission is not
compatible with articles 6, 7 and 9 of the Covenant. The author maintains that she does not
argue that the Covenant includes “a right to publicly funded and primary health care” but
alleges a deprivation of her right to life which, in her circumstances, required access to a
programme that provided coverage of emergency and essential health care. The author thus
submits that the main question regarding the State party’s compliance with article 6 which
the State party does not address is the finding of the domestic courts that a violation of the
right to life is not arbitrary because it was justified as a measure to promote compliance
with immigration law.

9.7  As to the State party’s comments on the alleged violation of article 26, the author
notes that in the case Danning v. Netherlands,” the differentiation at issue was with respect
to differential insurance rates for married and unmarried individuals, which the Committee
found to be based on reasonable and objective criteria. The author finds that such
distinction is not analogous to a refusal of emergency and essential health care on the basis
of immigration status, both because the right to life and personal security are at stake and
because the ground of the distinction at issue in the present case is recognized as a basis for
widespread discrimination and stigmatization in many countries. Although the State party,
relying on the case Oulajin and Kaiss v. Netherlands, argues that such a differentiation is
not intended to stigmatize, the author submits that the distinction at issue in that case,

See Jazairi v. Canada, para. 7.6.
See communication No. 180/1984, Danning v. Netherlands (CCPR/C/29/D/180/1984), paras. 12.4—
12.5.
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between foster children and biological children, was entirely different from the nature of
the distinction drawn in the present case,®

9.8  Finally, the author rejects the State party’s observations on the merits. With respect
to the comments made by the State party on the publicly funded emergency health-care
services, the author notes that she was living in destitution at the time she applied for
coverage under IFHP and had no possibility of paying for health care. In response to the
State party’s observation that she received publicly funded emergency health services, the
author argues that the Federal Court found that she had been denied health care necessary
for the protection of her life and long-term health, and that she was also billed for health
care she had received from emergency departments because she did not have IFHP
coverage. The author also refers to her attempt to have her application for permanent
residency reviewed on humanitarian and compassionate grounds, a review that was
prolonged by the refusal of the Minister of Health to consider the author’s request that fees
which she could not afford to pay be waived.?

Issues and proceedings before the Committee

Consideration of admissibility

10.1 Before considering any claim contained in a communication, the Committee must
decide, in accordance with rule 93 of its rules of procedure, whether the communication is
admissible under the Optional Protocol.

10.2 The Committee has ascertained, as required under article 5 (2) (a) of the Optional
Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.

10.3 The Committee notes the State party’s objection to the admissibility of the
communication on the ground that the author sought, by way of an actio popularis, to
challenge the law in order to ensure that individuals residing in Canada with irregular
immigration or citizenship status have access to IFHP health-care coverage and that the
author is not a victim of a violation of articles 1 and 2 of the Optional Protocol, as she has
been a beneficiary of provincial health-care coverage since April 2013. In this regard, the
Committee recalls its jurisprudence according to which “a person may claim to be a victim
under article 1 of the Optional Protocol only if his or her rights are effectively violated. The
concrete application of this condition is a question of degree. However, no person can in the
abstract, by way of actio popularis, challenge a law or practice claimed to be contrary to
the Covenant.”*

10.4 The Committee notes, however, the author’s submission that her communication
indicates how the policy was applied to her as an individual and how it personally and
directly affected her from 2006 to 2013, as demonstrated by the findings of the domestic
courts, including in regard to the admitted consequences that were harmful for her health
(see para. 2.9). In the light of its jurisprudence, the Committee considers that, due to her
exclusion from IFHP between 2006 and 2013 and the consequences thereof, the author may
claim to be a victim of the alleged violation of her rights under the Covenant within the
meaning of article 1 of the Optional Protocol.®

10.5 The Committee also notes the State party’s objections to the admissibility of the
communication on the grounds that the author’s communication is moot since the health
scheme challenged by the author no longer exists, having been modified in 2012 and in
2014, and that the regularization of the author’s status in Canada allowed her to benefit

In that case, the Committee found no violation of article 26 and noted that “the Child Benefit Act
makes no distinction between Dutch nationals and non-nationals, such as migrant workers™ (para. 7.5).
The Minister agreed to consider her request only when ordered to do so by the Federal Court of
Appeal.

See communication No. 35/1978, Adumeeruddy-Cziffra et al. v. Mauritius (CCPR/C/12/D/35/1978),
para. 9.2.

See, e.g., communications No. 1024/2001, Sanlés v. Spain (CCPR/C/80/D/1024/2001), para. 6.2; No.
318/1988, E.P. et al. v. Colombia (CCPR/C/39/D/318/1988), para. 8.2; and No. 1632/2007 Picq v.
France (CCPR/C/94/D/1632/2007), para. 6.2. See also Jazairi v. Canada, para. 7.6.
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from full public health care from 2013 onwards. The Committee further notes, however,
that neither the changes made to the federal programme in 2014 nor the regularization of
the author’s status could retroactively remedy the harm she actually suffered between 2006
and 2013 due to the denial of her access to health care appropriate to her medical
condition.* Accordingly, the Committee considers that this part of the communication is
admissible pursuant to article 3 of the Optional Protocol.

10.6 The Committee notes the State party’s contention that the communication should be
declared inadmissible because the author has not exhausted available domestic remedies as
required by article 5 (2) (b) of the Optional Protocol. The Committee recalls its
jurisprudence according to which the author must exhaust, for the purpose of article 5 (2) (b)
of the Optional Protocol, all judicial or administrative remedies that offer him or her a
reasonable prospect of redress.* The Committee takes note of the State party’s objection
that the author has failed to seek monetary compensation before domestic courts when she
challenged the constitutionality of IFHP. The author has, however, explained that she had
exhausted domestic remedies for violation of her rights under the Canadian Charter of
Rights and Freedoms. She argues that under section 24 (1) of the Canadian Charter, courts
may grant remedies to individuals for infringement of Charter rights which include, in
certain circumstances, monetary compensation. The Committee notes the author’s assertion
that since the Federal Court of Appeal found that the Charter had not been breached, she
had no prospect of success for any claims of monetary compensation. It also notes the
author’s submission that the courts would have had broad discretion to award appropriate
and just remedies, including compensation, if the Federal Court or the Federal Court of
Appeal had upheld her allegations.

10.7 The Committee also notes the State party’s contention that the administration and
provision of health-care services is the responsibility of the government of each province or
territory and that the author should have requested remedies from the Province of Ontario.
The State party also points out that the author could have challenged the constitutionality of
the Ontario health insurance scheme. At the same time, the Committee notes the State
party’s explanation (see para. 8.3.) that the author did not meet the conditions set out in the
Ontario Health Insurance Act because she was not a legal resident of Ontario and therefore
could not benefit from the provincial programme. The Committee also notes the author’s
arguments and the opinion of the “group of leading experts” composed of nine Canadian
law professors who believe that it was reasonable for the author to seck a remedy at the
federal and not at the provincial level. The Committee notes in particular: (a) that while
responsibility for health care may be shared between the provincial and the federal levels of
government, federal institutions are responsible for the delivery of health care for certain
categories of the population, including some categories of foreigners in an irregular
situation; (b) that federal institutions are responsible for health care for immigrants in
detention, rejected asylum seekers awaiting renewal of their immigration status at the
border and expelled persons whose status renewal has been suspended due to the conditions
of detention or insecurity prevailing in their country; and (c) that provincial legislation
explicitly excludes from its jurisdiction all persons who do not have a right to lawfully
reside in Canada and that such exclusion is confirmed by consistent jurisprudence of
Canadian courts. As a result, remedies at the provincial level would have protracted the
procedure unnecessarily, whereas the author was looking for an emergency solution. The
State party does not explain how such remedies could have been effective in the author’s
case. Consequently, the Committee considers that the requirements of article 5 (2) (b) of the
Optional Protocol have been met.

10.8 Furthermore, the Committee notes the State party’s assertion that the author’s
allegations of a violation of articles 2 (1) and (3) (a), 6, 7 and 9 (1) should be found
incompatible with the Covenant under article 3 of the Optional Protocol.

10.9 Concerning article 6, the Committee notes the State party’s argument that the right
to life cannot be interpreted as far as to impose on States a positive obligation to provide
undocumented migrants with an optimal level of health insurance. The Committee recalls

3 See Dranichnikov v. Australia, para. 6.3; and A.P.L.-v.d.M. v. Netherlands, para. 6.3.
35 See communication No. 437/1990, Patifio v. Panama (CCPR/C/52/D/437/1990), para. 5.2.
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its jurisprudence according to which the right to health, as such, is not protected by the
provisions of the Covenant.* However, the author has explained that she does not claim a
violation of the right to health but of her right to life, arguing that the State party failed to
fulfil its positive obligation to protect her right to life which, in her particular circumstances,
required provision of emergency and essential health care (see para. 9.7) Accordingly, the
Committee declares the claims under article 6 admissible.

10.10 The Committee takes note of the claims of the author under articles 7 and 9 (1) and
considers that the author did not provide sufficient information to explain how the denial of
access to health care could have exposed her to cruel, inhuman or degrading treatment or
could have undermined her enjoyment of rights under article 9 (1) of the Covenant.
Consequently, the Committee considers that these claims have not been sufficiently
substantiated and are therefore inadmissible under article 2 of the Optional Protocol.

10.11 Concerning the author’s claims under article 26, the Committee notes that the State
party has not contested the admissibility of these claims, arguing instead that the
Government justified its decision to deny health-care coverage to undocumented migrants
on the basis of the desire to encourage compliance with federal immigration laws. The
Committee notes that the Federal Government has not denied that it could have provided
the author with necessary health care by permitting her, as an undocumented migrant with a
need for urgent medical assistance, to receive coverage for essential health care under IFHP.
Consequently, the part of the complaint referring to article 26 is declared admissible in
accordance with article 2 of the Optional Protocol.

10.12 Recalling its jurisprudence according to which the provisions of article 2 lay down
general obligations for States parties and cannot, by themselves, give rise to a separate
claim under the Optional Protocol as they can be invoked only in conjunction with other
substantive articles of the Covenant,’? the Committee considers the author’s claims under
article 2 (1) and (3) (a) to be inadmissible under article 3 of the Optional Protocol.

10.13 Accordingly, the Committee declares the author’s claims under articles 6 and 26 to
be admissible and proceeds with its consideration of the merits.

Consideration of the merits

11.1  The Committee has considered the communication in the light of all the information
submitted to it by the parties, in accordance with article 5 (1) of the Optional Protocol.

11.2  Concerning the alleged violation of article 6, the Committee takes note of the
author’s claims that (a) the denial of her access to health care put her life and health at risk,
as she could not receive medical treatment corresponding to the seriousness of her health
problems; (b) her already critical health status deteriorated to life-threatening status in 2009;
and (c) the Federal Court and the Federal Court of Appeal agreed that her life and health
had been put at significant risk by the State party’s denial of access to health-care coverage
under IFHP. In that context, the Committee notes that the author resided in Canada for a
period of time, worked there from 1999 to 2008 and sought to regularize her status in 2005.

11.3 The Committee recalls that in its general comment No. 6, it noted that the right to
life had been too often narrowly interpreted and that it could not properly be understood in
a restrictive manner, and that the protection of the right required that States adopt positive
measures. The Committee considers that the right to life concerns the entitlement of
individuals to be free from acts and omissions that are intended or may be expected to
cause their unnatural or premature death, as well as to enjoy a life with dignity.
Furthermore, the obligation of States parties to respect and ensure the right to life extends
to reasonably foreseeable threats and life-threatening situations that can result in loss of life.
States parties may be in violation of article 6 even if such threats and situations do not

See Linder v. Finland, para. 4.3.

See, e.g., communications No. 2343/2014, H.£.A.K. v. Denmark (CCPR/C/114/D/2343/2014), para.
7.4; No. 2202/2012, Castaiieda v. Mexico (CCPR/C/108/D/2202/2012), para. 6.8; No. 2195/2012,
Ch.H.O. v. Canada (CCPR/C/118/D/2195/2012), para. 9.4; No. 1887/2009, Peirano Basso v.
Uruguay (CCPR/C/99/D/1887/2009), para. 9.4; and No. 1834/2008, A.P. v. Ukraine
(CCPR/C/105/D/1834/2008), para. 8.5.
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result in loss of life. In particular, as a minimum, States parties have the obligation to
provide access to existing health-care services that are reasonably available and accessible
when lack of access to the health care would expose a person to a reasonably foreseeable
risk that can result in loss of life.

11.4 The Committee notes the State party’s observations that the author was able to
receive publicly funded medical care through access to hospital emergency care and was
not prevented from obtaining primary health care from various community organizations,
on a pro bono basis or on the basis of private health insurance. Due to the provision of such
health care, the State party considers that it has fulfilled its obligations relative to the
protection of the author’s right to life under article 6 (1) of the Covenant. The Committee
notes, however, that both the Federal Court and the Federal Court of Appeal acknowledged
that, despite the care she may have received, the author had been exposed to a serious threat
to her life and health because she had been excluded from the benefits of IFHP. The
Committee also notes the medical opinions submitted to this effect in the Federal Court
proceedings (see para. 2.9).

11.5 In the light of the serious implications of the denial of IFHP health-care coverage to
the author under the Program from July 2009 to April 2013, as evidenced in her
communication and reviewed in detail by the Federal Courts, the Committee concludes that
the facts before it disclose a violation of the author’s rights under article 6.

11.6 The Committee notes the author’s claim under article 26 that excluding her from
IFHP coverage on the basis of her immigration status is not an objective, proportionate or
reasonable means of deterring illegal immigration, in particular as her life-threatening
health conditions were not taken into account. The Committee also notes the State party’s
submission that in allocating public health-care funding, it may reasonably differentiate
between those with legal status in the country, including immigrants, and foreign nationals
who have not been lawfully admitted to Canada and that legal residence is a neutral,
objective requirement that cannot be considered as a prohibited ground of discrimination.

11.7 The Committee recalls its general comment No. 18 (1989) on non-discrimination, in
which it reaffirmed that article 26 entitled all persons to equality before the law and equal
protection of the law, prohibited any discrimination under the law and guaranteed to all
persons equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status (para. 1). While article 2 limits the scope of the rights to be protected
against discrimination to those provided for in the Covenant, article 26 does not specify
such limitations and prohibits discrimination in law or in fact in any field regulated and
protected by public authorities. The Committee also recalls that in its general comment No.
15 (1986) on the position of aliens under the Covenant, it stated that the general rule was
that each one of the rights of the Covenant must be guaranteed without discrimination
between citizens and aliens. While the Covenant does not recognize the right of aliens to
enter and reside in the territory of a State party, the Committee also stated that aliens had an
“inherent right to life”. States therefore cannot make a distinction, for the purposes of
respecting and protecting the right to life, between regular and irregular migrants. More
generally, the Committee also recalls that not every differentiation based on the grounds
listed in article 26 amounts to discrimination, as long as it is based on reasonable and
objective criteria,*® in pursuit of an aim that is legitimate under the Covenant.®

11.8 The Committee considers that in the particular circumstances of the case where, as
alleged by the author, recognized by the domestic courts and not contested by the State
party, the exclusion of the author from the care under IFHP could result in the author’s loss
of life or irreversible, negative consequences for the author’s health, the distinction drawn
by the State party for the purpose of admission to the Programme between those with legal

See also Inter-American Court of Human Rights, Juridical conditions and rights of undocumented
migrants, advisory opinion AO-18/03 of 17 September 2003.

See, e.g., communications No. 172/1984, Broeks v. Netherlands (CCPR/C/29/D/172/1984), para. 13;
and No. 182/1984, Zwaan-de Vries v. Netherlands (CCPR/C/29/D/182/1984), para. 13.

See, e.g., communication No. 1314/2004, O Neill and Quinn v. Ireland (CCPR/C/87/D/1314/2004),
para. 8.3.
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status in the country and those who had not been fully admitted to Canada was not based on
a reasonable and objective criterion and therefore constituted discrimination under article
26.

12.  The Committee, acting under article 5 (4) of the Optional Protocol, is of the view
that the facts before it disclose violations by the State party of articles 6 and 26.

13.  Pursuant to article 2 (3) (a) of the Covenant, the State party is under an obligation to
provide the author with an effective remedy. This requires it to make full reparation to
individuals whose Covenant rights have been violated. Accordingly, the State party is
obliged, inter alia, to take appropriate steps to provide the author with adequate
compensation. The State party is also under an obligation to take all steps necessary to
prevent similar violations in the future, including reviewing its national legislation to ensure
that irregular migrants have access to essential health care to prevent a reasonably
foreseeable risk that can result in loss of life.

14.  Bearing in mind that, by becoming a party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant and that, pursuant to article 2 of the Covenant, the State party has
undertaken to guarantee to all individuals within its territory and subject to its jurisdiction
the rights recognized in the Covenant and to provide an effective and enforceable remedy
when it has been determined that a violation has occurred, the Committee wishes to receive
from the State party, within 180 days, information about the measures taken to give effect
to the Committee’s Views. The State party is also requested to publish the present Views
and to have them widely disseminated in the official languages of the State party.
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Subject: Follow-up to the Human Rights Committee’s Views

13 March 2019

Dear Mr. Andrew C. Dekany,

[ have the honour to refer to the follow-up procedure to communications considered
by the Human Rights Committee under the Optional Protocol to the International Covenant
on Civil and Political Rights and to transmit to you herewith, for your comments, a copy of
the State Party’s submission dated 1 February 2019, concerning the implementation of the
Views, adopted by the Human Rights Committee on 24 July 2018, with regard to
communication No. 2348/2014, which you submitted to the Human Rights Committee for
consideration under the Optional Protocol to the International Covenant on Civil .and Political
Rights, on behalf of Ms. Nell Toussaint.

The author’s comments to the State party’s submission should reach the Committee
through the Office of the High Commissioner for Human Rights, not later than 13 May 2019.

Yours sincerely,

9, JEEE

Chief,
Human Rights and Treaties Branch
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Committee’s views in the above-noted communication.

The submission consists of one PDF document.

The Permanent Mission of Canada to the Office of the United Nations at
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RESPONSE OF THE GOVERNMENT OF CANADA TO THE VIEWS

OF THE HUMAN RIGHTS COMMITTEE CONCERNING
COMMUNICATION NO. 2348/2014
SUBMITTED BY MS. NELL TOUSSAINT

I.

1.

IL.

INTRODUCTION

On 6 August 2018, the Secretary-General of the United Nations (High Commissioner for
Human Rights) transmitted to Canada the Human Rights Committee’s views concerning
communication No. 2348/2014, submitted to the Committee on behalf of Ms. Nell
Toussaint (the author).

The Committee expressed the view that, by denying the author state-funded health care
coverage under the Interim Federal Health Program (IFHP) between 2009 and 2013,
Canada had violated the author’s right to life under article 6 of the International
Covenant on Civil and Political Rights (the “Covenant”), as well as her right to equality
under article 26.

. In accordance with its Rules of Procedure, the Committee requested that Canada provide,

within 180 days, information about the measures taken to give effect to its views.

In this Response, Canada will explain on what basis it is unable to agree with the
Committee’s view that Canada violated the author’s rights under articles 6 and 26 of the
Covenant. Canada will also provide its views on the remedies suggested by the Committee.

OBSERVATIONS ON THE VIEWS OF THE COMMITTEE

5. Canada takes very seriously its international human rights treaty obligations, including

those under the Covenant, and fully supports the Committee’s important mandate to
consider individual communications.

Canada does its utmost to cooperate with the Committee’s processes and gives serious,
good faith consideration to its views. However, Canada does not always agree with the
Committee, either in its interpretation of the scope of States parties’ obligations under the
Covenant, or with the Committee’s application of Covenant obligations to the facts in

specific complaints against Canada.

Following careful consideration of the Committee’s views in the context of the Covenant
and other human rights treaties to which Canada is a party, Canada regrets that it cannot
agree with the Committee’s reasoning in this case.



Apparent misunderstanding of domestic court findings

8. In forming the view that Canada violated the author’s right to life and right to equality, the
Committee appears to rely heavily on domestic Federal Court and Federal Court of Appeal
decisions. The Committee portrays these decisions as having found that the author’s life
and health were placed at significant risk by the denial of publicly-funded health care
coverage under the IFHP (at paras. 11.2, 11.4 and 11.8 of the views).

9. However, as stressed in Canada’s Second Supplementary Submission on the Admissibility
and the Merits of the Communication, dated 5 December 2016, the Federal Court of Appeal
in fact disagreed with the Federal Court that the author’s ineligibility for IFHP coverage
was the operative cause of any risk to her life and security of the person. The Federal Court
of Appeal overturned the Federal Court’s finding in this regard.

10. As per the Federal Court of Appeal:

“The appellant has attempted to obtain coverage under the Ontario
Health Insurance Plan. Ontario refused coverage because, as a person
in Canada contrary to Canadian immigration law, the appellant is not
a “resident” of Ontario under R.R.O. 1990, Regulation 552, section
1.4, enacted under the Health Insurance Act, R.S.0. 1990, c. H.6. She
did not judicially review Ontario’s refusal, nor did she argue that
Ontario’s eligibility requirements violate her rights under sections 7
and 15 of the Charter against provincial legislation that limits her
access to health care.

Further, and most fundamentally. the appellant by her own conduct —
not the federal government by its Order in Council — has endangered
her life and health. The appellant entered Canada as a visitor. She
remained in Canada for many vyears, illegally. Had she acted legally
and obtained legal immigration status in Canada, she would have been
entitled to coverage under the Ontario Health Insurance Plan [...]

In my view, the appellant has not met her burden of showing that the
Order in Council is the operative cause of the injury to her rights to
life and security of the person under section 7 of the Charter.”!

11. The Supreme Court of Canada, Canada’s highest court, denied the author’s application
for leave to appeal the Federal Court of Appeal’s decision.

12. In its 5 December 2016 submission, in light of the appellate court’s findings, Canada asked
that the Committee reject the author’s request that the Committee defer to the “factual

1 Toussaint v. Canada (Attorney General), [2013] 1 F.C.R. 374, 2011 FCA 213, at paras. 70-73 (emphasis added).



13.

14.

findings” of the Federal Court as to the causal connection between the author’s exclusion
from the IFHP and the risk to her life and long-term health.

Canada’s 5 December 2016 submission is not mentioned in the Committee’s views. It is
unfortunate that the views do not indicate whether the Committee considered this important
submission in its deliberations.

Canada disagrees with the Committee’s view of causality of any risk to the author’s health
and life, for the reasons identified by the Federal Court of Appeal and set out by Canada in
its submissions on the admissibility and merits of the communication.

Response to the Committee’s view that Canada violated article 6 of the Covenant

15.

16.

17.

18.

The Committee expressed the view that “in light of serious implications of the denial of
health care coverage to the author from July 2009 to April 2013”, Canada had violated the
author’s rights under article 6. In reaching its conclusion, the Committee opined that
“States parties have the obligation to provide access to existing health services that are
reasonably available and accessible, when lack of access to health care would expose a
person to a reasonably foreseeable risk that can result in loss of life.”?

With respect, Canada cannot accept the broad scope that the Committee has given to article
6 in these views. Article 6 guarantees the inherent right to life, and stipulates that no one
shall be arbitrarily deprived of life. Canada accepts that protecting the right to life may
entail some limited positive obligations. However, it cannot extend so far as to impose a
positive obligation on States to provide state-funded medical insurance to foreign nationals
without legal status present in the territory of the State. The Committee’s views are not
supported by established rules of treaty interpretation — namely, they are not supported by
the ordinary meaning of the terms of article 6 read in their context and in light of the
Covenant’s object and purpose, by the negotiating history and the larger context in which
the Covenant was adopted, nor by the practice of States parties to the Covenant.

Economic and social rights, including the right to the highest attainable standard of health,
are protected by the International Covenant on Economic, Social and Cultural Rights
(ICESCR). While Canada recognizes the interdependence and interrelatedness of rights,
the Committee’s approach in its views essentially conflates the right to health under the
right to life, resulting in an apparent conclusion that a certain level of health care, or of
health insurance, may be “necessary” to protect the right to life.

The Covenant and the ICESCR were developed in parallel to address different categories
of rights separately. Negotiating States, including Canada, clearly did not intend for
economic and social rights, such as the right to the highest attainable standard of health, to
be encompassed under the right to life.

2 Committee views, at para. 11.3.



19. As Canada recently stated in its comments on Draft General Comment No. 36 on the right
to life,® Canada disagrees with the Committee’s assertion, at paragraph 11.3 of the views,
that the right to life includes a right to enjoy a life with dignity to the extent that it may
encompass socio-economic entitlements. Canada notes that a number of other States parties
similarly raised concerns with the Committee’s expansive interpretation and with this
potential blending of economic and social rights with the right to life.*

20. While rights under the Covenant must immediately be realized, social and economic rights,
such as the right to the highest attainable standard of health, must be progressively realized,
to the maximum of available resources.’ The Committee in its views imports a standard of
progressive realization by suggesting that States parties have an obligation under Article 6
of the Covenant to provide access to health care services that are “reasonably available and
accessible” in the State in question.® This approach both distorts States parties’ obligations
under the Covenant and further indicates that the Committee’s views conflate the right to
life with an economic and social right.

21. Moreover, the Committee’s views fail to distinguish between providing access to health
care, and providing state-funded health care coverage. To this extent, Canada recalls its
submission on the admissibility and merits of the communication, in which it set out the
various health care services that the author was in fact able to access.

22. The facts of the case establish that, while the author did experience some delay in obtaining
some medical care or medications, she was in every important instance able to receive it,
despite not having state-funded medical insurance or the ability to pay for the care herself.

23. Most importantly, hospitals in Canada are prohibited from denying emergency medical
treatment to anyone, if doing so would endanger their life, regardless of their immigration
status. Canada believes that this availability of life-saving emergency medical treatment
contributes to the fulfillment of Canada’s obligations related to the protection of life under
article 6(1) of the Covenant.

24, Persons without legal status in Canada are also able to access non-emergency health
services at their own expense, or on a pro bono basis. Indeed, the author was able to receive
emergency medical services, and she was also able to access many non-emergency services
and medications on a pro bono basis. While the author was denied publicly-funded health
insurance under the IFHP, a serious risk to the author’s life was in no way a reasonably
foreseeable or preventable outcome.

3 Comments by the Government of Canada to the Human Rights Committee on Draft General Comment No. 36 on
Article 6, online at: https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-Article6Righttolife.aspx.

4 See, for example, the submissions of Australia, the United Kingdom and the United States on Draft General
Comment No. 36.

5 ICESCR, Article 2.1.

6 Committee views, at para. 11.3.



Response to the Committee’s view that Canada violated article 26 of the Covenant

25. The Committee expressed the view that States “cannot make a distinction, for the purposes
of respecting and protecting the right to life, between regular and irregular migrants.”” In
the Committee’s view, distinctions in the IFHP coverage between persons having legal
status in Canada and “those who have not been fully admitted to Canada” were not based
on reasonable and objective criteria in the particular circumstances of the author’s case,
and therefore constituted discrimination under article 26.%

26. As explained above, Canada cannot accept the Committee’s view that the author’s right to
life is engaged in this communication. Canada believes the communication is in essence a
claim to access to a certain level of publicly-funded health care.

27. Canada’s position is that legality of residence in a country does not come within the scope
of “other status” under article 26. Unlike many of the other grounds listed in article 26,
legality of status is not a characteristic inherent to the person. It is a characteristic that can
change with time and it is one that States may have a legitimate interest in expecting the
person to change. Indeed, as soon as the author applied for and obtained permanent resident
status in Canada, she became eligible for health insurance under the provincial health
insurance plan.

28. Moreover, Canada disagrees with the Committee’s view that the differential treatment in
this case is not based on reasonable and objective criteria. It is important to underline again
that in Canada, all migrants can access basic services, including emergency health care,
regardless of migration status. More specifically, Canadian hospitals are prohibited from
denying emergency medical care to anyone whose life is at risk. Persons without legal
status in Canada are also able to access non-emergency health services at their own
expense. Canada does not accept that failing to provide persons without legal status in
Canada with state-funded health insurance is discriminatory within the meaning of Article
26 of the Covenant.

29. The distinction in treatment reasonably and objectively recognizes public health insurance
as a reciprocal scheme, in which beneficiaries make contributions to the insurance scheme
from which they then seek a benefit on a prepaid basis, and on uniform terms and
conditions.’ The distinction further advances a legitimate aim of encouraging persons not
lawfully present in Canada to take steps to regularize their status. This is consistent with

7 Committee views, at para. 11.7.

8 Committee views, at para. 11.8.

9 Health Canada, “Canada Health Act - Frequently Asked Questions,” online: http://hc-sc.gc.ca/hes-sss/medi-
assur/fag-eng.php (The Canada Health Act affords provinces and territories discretion in determining how to
finance health insurance plans. Financing can be through the payment of premiums, payroll taxes, sales taxes,
other provincial or territorial revenues, or by a combination of methods. Provinces/territories that levy premiums
also offer financial assistance based on income so that low-income residents can have their payment reduced or b
entirely exempted from the cost). :



30.

the well-recognized principle that States may control immigration and decide who they
will admit to their territory.'°

Just as it cannot be considered discriminatory not to provide visitors to Canada with state-
funded health insurance, nor can it be considered discriminatory to deny state-funded
health insurance to persons who choose to overstay their visitor visas and remain in Canada
without legal status.

Response to the Committee’s views on remedies

31

32.

33.

In its views, the Committee stated that Canada has an obligation to provide the author with
adequate compensation for the harm that she suffered, and to take steps to prevent similar
violations in the future, including reviewing its national legislation to ensure that irregular
migrants have access to essential health care to prevent a reasonably foreseeable risk that
can result in loss of life.

With respect, Canada believes that the proposed compensation to the author is
unwarranted. Canada sympathizes with the author for the serious health-related challenges
that she has experienced. Canada recognizes the stress that can be caused by having to
access medical care without health insurance. At the same time, Canada reiterates that the
evidence demonstrates that, while the author did experience some delay in obtaining some
medical care and medications, she was in every important instance able to receive it, despite
not having state-funded medical insurance or the ability to pay for the care herself. Further,
and as clearly found by the Federal Court of Appeal, the denial of IFHP coverage could
not be said to be the operative cause of the risk to the author’s life, even should such a risk
have been established.

In relation to proposed systemic changes, Canada reiterates its position that the provision
of life-saving emergency medical services to irregular migrants at Canadian hospitals is
sufficient to meet Canada’s obligations under the Covenant. In addition, since 2012, the
IFHP has included a discretionary power for the Minister of Immigration, Refugees and
Citizenship to grant persons without residency status in Canada, including undocumented
migrants, with IFHP benefits in exceptional and compelling circumstances. Between 2012
and November 2018, the Minister received 7 requests for IFPH coverage from
undocumented migrants. Five of these requests were approved, and one is currently under
consideration. ’

III. CONCLUSION

34.

For the reasons stated, Canada regrets that it is unable to agree with the views of the
Committee in respect of the facts and law in the communication and as such will not be
taking any further measures to give effect to those views. As requested by the Committee,

10 HRC General Comment No. 15: The position of aliens under the Covenant (1986).



the Government of Canada has published the views on a government website,'' and intends
to publish them on an additional website shortly.

Ottawa, Canada
January 29, 2019
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Communication No. 2348/2014

Author’s comments on Canada’s submission dated 1 February 2019 concerning the
implementation of the Views adopted by the Human Rights Committee on 24 July 2018

May 13,2019

The Committee requested that within 180 days Canada provide information about the measures
taken to give effect to the Committee’s views. Canada refuses to take any measures whatsoever.
Canada’s response is inconsistent with good faith consideration and implementation of the
Committee’s views.

L. In the author’s submission, Canada’s response to the Committee’s views fails to meet the
standard of good faith under international human rights law. With respect to the interpretation of
the International Covenant on Civil and Political Rights (the “Covenant”) and its application to
the facts of this case, Canada simply stands by the decision of its domestic courts with respect to
the right to life and to non-discrimination in the Canadian Charter of Rights and Freedoms.

This is contrary to article 27 of the Vienna Convention on the Law of Treaties since Canada is
simply relying on interpretations of similar provisions in its internal law as justification for its
failure to implement its treaty obligations. To simply affirm Canada’s agreement with its own
policy and with the decisions of its domestic courts as a basis for refusing to implement decisions
under the optional protocol undermines the objective and purpose of the optional protocol and of
the Covenant.

2. Canada made submissions as to its views on the interpretation of the Covenant and its
application to the facts of this case and these were considered and rejected by the Committee.
Canada’s response simply reiterates the arguments that were fully considered by the Committee.

3. As Sarah Joseph observes', the Committee “is the pre-eminent interpreter of the ICCPR
which is itself legally binding” and its decisions are *. . . therefore strong indicators of legal
obligations so rejection of those decisions is good evidence of a State’s bad faith attitude towards
its ICCPR obligations.” Canada has failed to provide any reason why, in this instance, its
disagreement with the Committee’s views warrants a refusal to implement a decision of the
Committee. Other States parties ensure access to essential health care without discrimination
based on irregular immigration status. Canada has offered no reason why it should not similarly
comply with the views of the Committee and instead continues to put the lives of irregular
migrants at risk.

! Sarah Joseph and Melissa Castan, “The International Covenant on Civil and Political Rights: Cases, Materials and
Commentary”(Oxford, OUP, 3" ed. 2013) at page 22, quoted by Kate Fox Principi in “UN Individual Complaint
Procedures — How do States Comply?”, 30 June 2017,volume 37 Human Rights Law Journal No. 1-6, p. 9, fn. 55.



4. Canada argues that the Committee should have deferred to the “factual findings” of the
Federal Court of Appeal that the “operative cause” of the risk to the author’s life caused by the
denial of access to essential health care was not the actions of the State Party, but rather the
author’s choice to work in Canada as an irregular migrant®>. However, the “operative cause”
analysis of the Federal Court of Appeal was not a finding of fact, but rather a legal analysis
which would apply to any similar case in which lives are put at risk by a policy of refusing to
provide health care or any other service essential to life to irregular migrants.

5. With respect to “factual findings™ the Federal Court of Appeal stated that it upheld

“the Federal Court’s factual conclusion that the appellant was exposed to a significant
risk to her life and health, a risk significant enough to trigger a violation of her rights to
life and security of the person. The Federal Court had an evidentiary basis for its
finding.”

6. It proceeded to find, however, that this is not enough to legally establish a violation of
section 7 of the Canadian Charter of Rights and Freedoms. At paragraph 67 of its decision, the
Federal Court of Appeal stated:

“As mentioned above, based on this evidence, the Federal Court found that the Order in
Council created a risk to the appellant. That is true in the sense that if the Order in
Council were broader and provided her with all of the treatment and medication she
needs, all risk would be averted. But that is not sufficient /egally to demonstrate that the
Order in Council has caused injury to the appellant’s rights to life and security of the
person.” (emphasis added)

7. Canada is suggesting that the Committee should defer to the legal analysis of the Federal
Court of Appeal as to the nature of the causal connection required to establish a violation of the
right to life under article 6. However, if the Committee were to accept Canada’s position
regarding the operative cause of the risk to life in this case, irregular migrants would be deprived
of any rights under the Covenant. The “operative cause” of any alleged violation would be the
choice to become an irregular migrant. This is not engaging in good faith with the authority of
the Committee or its analysis of obligations under article 6 of the Covenant— which the Federal
Court of Appeal did not consider.

? Canada made the same submission to the Committee prior to the Committee adopting its views. Canada‘s previous
submissions about “operative cause” can be found in its August 14, 2014 submissions at paragraph 21 footnote 16
and paragraph 31 footnote 21, and in its April 2, 2015 submissions in the 3" paragraph of the executive summary
and in paragraphs 26 and 60.



8. Canada’s suggestion in paragraphs 17 and 18 of its response that access to health care
must be extricated from protections afforded by the right to life under article 6 is an extreme
example of what Craig Scott and Philip Alston have referred to as “negative inferentialism” —
narrowing the scope of protections in the Covenant in order to maintain a rigid separation of the
rights in the Covenant from the rights in the International Covenant on Economic, Social and
Cultural Rights.” This is not only inconsistent with Canada’s international human rights
obligations to recognize interdependence and indivisibility; it is also incompatible with
jurisprudence under the Canadian Charter of Rights and Freedoms. For example, in Canada
(Attorney General) v. PHS Community Services Society, 3 S.C.R. 134 at paragraph 91 (cited in
paragraph 173 and footnote 79 of the author’s petition) the Supreme Court of Canada held that
denying an exemption from the application of Canada’s Controlled Drugs and Substances Act,
“deprives the clients of Insite of potentially lifesaving medical care, thus engaging their rights to
life and security of the person.”

9. The legal differentiation between access to health care and access made reasonable by
insurance coverage is narrow and goes against the spirit. Canada knows this and that is why it
stresses, mistakenly, that the Federal Court of Appeal said the risk to the author’s life was not
caused by Canada’s denying her access to the Interim Federal Health Program.

10.  Canada argues that negotiating States such as Canada, while recognizing the
interdependence of rights, did not envisage the right to life under the Covenant to require a
certain level of essential health care. While such expectations are not in any way determinative
of the actual content of rights as interpreted by the Committee in the context of evolving
jurisprudence, it is clear from Canada’s earliest dialogue with the Committee that this is
precisely what Canada envisaged. In 1983, in its inaugural review of compliance with the
Covenant, Canada was asked by the Committee: “Is Article 6 considered in Canadian law to
impose an obligation to take socio-economic measures to protect the right to life?” Canada responded
as follows:

“Article 6 of the Covenant requires Canada to take the necessary legislative measures to
protect the right to life. These measures, as indicated by Canada in its report, may relate to
the protection of the health or social well-being of individuals. However, it should be noted
that this Article only imposes minimum requirements. It must be supplemented by the
provisions of the International Covenant on Economic, Social and Cultural Rights.”

3 Craig Scott and Philip Alston “Adjudicating constitutional priorities in a transnational context: A comment on
Soobramoney’s legacy and Grootboom’s promise”, 2000 SAJHR 206.

% Consideration of Reports Submitted by States Parties under Article 40 of the Covenant, Addendum - Canada UN
Doc CCPR/C/1/Add.62 (15 September 1983), page 23.



11.  Subsequently, in 1993 in its response to a question from the Committee on Economic,
Social, and Cultural Rights, Canada assured that Committee that section 7 of

the Charter “ensured that persons were not deprived of the basic necessities of life.” > Canada
again agserted this position in 1998 before the Committee on Economic, Social, and Cultural
Rights.

12. Regarding paragraph 19 of Canada’s response and its reference to General Comment No.
36, the author notes that the Committee conducted what were probably the most extensive
consultations ever held by a UN treaty body in the preparation of General Comment No. 36. It is
frequently the case that in such consultations, States parties propose interpretations that accord
with their domestic law and policies and these positions often are not accepted by the Committee
as being in accordance with international norms. The link between access to essential health care
and the right to life is recognized by most domestic and regional courts and human rights bodies.
Canada’s views are not authoritative. If Canada is to engage in good faith with the Committee’s
views, it should revise its interpretation of the scope of the right to life in relation to access to
essential health care in accordance with international norms.

13.  Canada quotes paragraph 11.3 of the Committee’s decision out of context when it states
in paragraph 20 that the Committee “imports a standard of progressive realization by suggesting
that States parties have an obligation under Article 6 of the Covenant [right to life] to provide
access to health care services that are “reasonably available and accessible” in the State in
question.” What the Committee clearly stated was as follows:

“States parties may be in violation of article 6 even if such threats and situations do not
result in loss of life. In particular, as a minimum, States parties have the obligation to
provide access to existing health-care services that are reasonably available and
accessible when lack of access to the health care would expose a person to a reasonably
Jforeseeable risk that can result in loss of life.” (emphasis added)

14.  Canada argues that the Committee’s views fail to distinguish between providing access to
health care and providing state-funded health care coverage. Unequal protection of the right to
life based on socio-economic status and ability to pay for private health care is clearly contrary to
international human rights law. Under international human rights law States may choose among
various options to ensure access to health care, but whatever the means chosen they must accord
with the right to the equal enjoyment of the right to life.

® UN Committee on Economic, Social and Cultural Rights, Summary Record of the 5th Meeting, 8th Sess., UN Doc
E/C.12/1993/SR.5 (25 May 1993) at paragraph 21, quoted by one of Canada’s provincial superior courts of justice in
Victoria (City) v Adams, 2008 BCSC 1363 at paragraph 98.

¢ UN Committee on Economic, Social and Cultural Rights, Responses to the Supplementary Questions Emitted by
the United Nations Committee on Economic, Social and Cultural Rights (E/C.12/Q/CAN/1) (November 1998) at
paragraphs 1, 53, quoted in Victoria (City) v Adams, supra, at paragraph 99.



15.  With respect to Canada’s arguments at paragraphs 22 to 24 that the author was able to
receive adequate medical care in spite of the denial of access to the Interim Federal Health
Program, these same arguments were advanced at the Federal Court and were not found to
accord with the evidence. Canada subsequently made the same arguments before the Federal
Court of Appeal but that court did not interfere with the factual findings of the Federal Court.
The Human Rights Committee has now reviewed the evidence and has similarly come to the
conclusion that the author was unable to secure access to essential health care. Canada’s
statement that “a serious risk to the author’s life was in no way a reasonably foreseeable or
preventable outcome” is contrary to the medical opinions that clearly established such a risk.’
The evidence was clear that the author could not afford to avail herself of the private health care
necessary to adequately protect her life and long term health and that pro bono and emergency
health care was inadequate.

16.  Canada’s position that irregular migrants ought not to enjoy the protection from
discrimination on the basis of “other status” under article 26 is disappointing and surprising. It
clearly would be unacceptable for the Committee to deny irregular migrants any protection from
discrimination under the Covenant. Such discrimination may be justified in certain
circumstances based on Covenant standards, but to argue that irregular migrants should have no
protection from discrimination at all, and that States should not have to justify such
discrimination based on established international human rights norms, is at odds with positions
taken by Canada internationally to promote the human rights of migrants.® There is a strong
consensus internationally that migrants face widespread discrimination and that it is a central
obligation of States to ensure that they are treated with equal dignity and rights. Differential
treatment in eligibility with respect to some services may be justified where based on reasonable
and objective criteria, but the Committee’s views make it clear that differential treatment
resulting in risk to life and long term health cannot be justified as reasonable on any objective
criteria. Canada’s position that States should not even have to justify ANY differential treatment
on the basis of immigration status is well outside of international consensus.

17.  The author suggests that the Committee seek clarification of Canada’s official position on
the rights of migrants to be protected from discrimination under the Covenant, and on whether
the same protections Canada promotes elsewhere should apply within Canada itself.

18.  Canada’s argument against recognizing immigration status as a ground is based on
criteria developed by courts under Canada’s domestic law to assess whether a ground should be
recognized as analogous to protected grounds under section 15 of the Canadian Charter of

” See paragraphs 2.8 to 2.10, and footnotes 2 and 4 of the Committee’s Views.
& See, for example, https://www.canada.ca/en/immigration-refugees-
citizenship/news/2017/12/statement_for_internationalmigrantsday2017.html



Rights and Freedoms. In this respect, Canada is not engaging in good faith with its obligations
under the Covenant, limiting its obligations to protect irregular migrants from discrimination by
applying the provisions of its domestic law, contrary to article 27 of the Vienna Convention. In
light of the plight of migrants globally and the rise of discrimination toward this vulnerable
group, such a position would be entirely at odds with the Committee’s mandate to further the
broad purposes of the Covenant.

19.  Regarding paragraph 28 of Canada’s response, the Committee noted in paragraph 7.2 of
its Views the uncontroverted evidence that “the State party’s statement that irregular migrants
are entitled to emergency care under provincial legislation is not true in all provinces and
territories". Canada’s assertion without qualification “that in Canada, all migrants can access
basic services, including emergency health care, regardless of migration status.” is untrue.
Moreover, the Committee correctly relied on findings of fact that the author’s life was put at risk
and that access to pro bono and emergency health care is not sufficient to protect the right to life.

20.  Canada’s refusal to acknowledge the serious harm it has caused the author by violating
her Covenant rights in denying her access to its Interim Federal Health Program is of great
concern, both to the author on a personal level and for the potential harm Canada appears
prepared to inflict on other irregular migrants based on an ill-conceived and remorseless
misunderstanding of its obligations to irregular migrants who face serious negative health
consequences.

21.  For Canada to say that it is sufficient that it now has discretion to grant irregular migrants
health care coverage in “exceptional and compelling circumstances” is spurious. There are no
guidelines for the exercise of such discretion nor is there any provision for any judicial or
administrative review thereof. By its insistence that it is not prepared to accept the Committee’s
decision that there has been a violation of article 6 and 26 rights, Canada leaves decision-makers
free to exercise discretion against irregular migrants invoking principles, as did the Federal Court
of Appeal, that are in violation of their Covenant rights.

22. By ratifying the Covenant Canada’s executive branch of government undertook under
article 2(3) (a) of the Covenant to remedy violations of Covenant rights. The Committee has
determined that the author’s rights under articles 6 and 26 were violated by the executive
(Ministerial) decision to deny the author access to the Interim Federal Health Program, which
itself was created by an executive order-in-council made by Canada’s Cabinet.” The Committee
found that from 2006 to 2013 the author actually suffered harm as a result of such violations,

® See the Committee’s Views, paragraphs 2.6 and 2.14, and the Author’s petition dated December 28, 2013,
paragraph 4, footnote 4, footnote 35, and Annex 3.



notwithstanding that subsequently her status was regularized.'® The harm was identified and
wamed against in the uncontroverted medical expert opinions accepted by the domestic courts
and the Committee.'! For Canada now to deny its obligation to compensate the author is
unconscionable.

23. Recently Canada’s chief executive, Prime Minister Justin Trudeau, in a letter to Amnesty
International'? claimed that Canada considers the Committee’s Views in good faith and yet he
avoided acknowledging Canada had violated the author’s rights and categorically stated that the
author has fully exhausted all her recourse. Given this approach, Canada can no longer proclaim
it is in the vanguard of international human rights. This loss of standing can be remedied by
reclaiming the high ground by acknowledging that, in the author’s case, it has hidden behind
formalism, instead of enhancing the spirit of its own Canadian Charter of Rights and Freedoms
and its cherished treaty obligations.

19 See, among others, paragraph 10.5 of the Committee’s Views.

11 gee the extensive references to those expert medical opinions in footnotes 2 and 4 of the Committee’s Views.
121 etter dated April 9, 2019 from the Right Honourable Justin Trudeau, Prime Minister of Canada, to Mr. Alex
Neve, Secretary General, Amnesty International.
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CANADA

PRIME MINISTER - PREMIER MINISTRE

A¥R -9 2019

Dear Mr. Neve:

Thank you for your correspondence, dated February 6, 2019, requesting information
on how Canada intends to address the views of the United Nations Human Rights
Committee in the complaint brought by Ms. Nell Toussaint.

Canada responded to the UNHRC's views within the timeframe established by the
Committee, and it is my understanding that the UNHRC’s practice is to provide a
copy of Canada’s response to the author of the compliint. Canada takes very
scriously its international human rights treaty obligations, and fully supports the
Committee’s important mandate to receive and consider individual communications
under the relevant treaty provisions. Canada does its utmost to cooperate with the
Committee’s processes and always gives scrious, good faith consideration to its views.

Canada’s justice system respects due process, ensures procedural fairness, and
provides various levels of recourse, all of which Ms. Toussaint has fully exhausted. In
addition, Canada, like other like-minded countries, docs not always agree with the
Committee’s non-legally binding views, cither in its interpretation of the scope of a
country’s human rights obligations, or with the Committee’s application of human
rights obligations to specific complaints.

I am providing a copy of our exchange to: Ahmed D. Hussen, Minister of
Immigration, Refugees and Citizenship; Chrystia Freeland, Minister of Foreign
Affairs; Ginctte C. Petitpas Taylor, Minister of Health; and, Pablo Rodriguez, Minister
of Canadian Heritage and Multiculturalism.

Sincerely,

Mr. Alex Neve
Secretary General
Amnesty International
312 Laurier Avenue East
Ottawa, Ontario
K1IN 1H9



