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1. [bookmark: _Toc22031117]The Duty to Accommodate Code-protected Groups in Housing Upgrading and Development Projects
This paper considers the application of section 11 of the Ontario Human Rights Code (“the  Code”) to circumstances such as those in the Herongate community in Ottawa, where the demolition, development, upgrading or intensification of existing low rent, substandard residential accommodation threatens to adversely affect groups identified by prohibited grounds of discrimination in housing (“Code-protected groups”). This paper also considers the general obligations imposed by the Code on both municipalities and developers in the context of upgrading or development of substandard, lower rent accommodation.[footnoteRef:1] [1:  Note that the evidence that may be required to establish adverse effect or constructive discrimination in these kinds of developments is beyond the scope of this paper.] 

i. [bookmark: _30j0zll][bookmark: _1fob9te][bookmark: _Toc22031118]Adverse effect discrimination in housing upgrading and development under the Code
Section 11 of the Code describes the basis for finding ‘adverse effect’ or ‘constructive’ discrimination:
11 (1)  A right of a person under Part I is infringed where a requirement, qualification or factor exists that is not discrimination on a prohibited ground but that results in the exclusion, restriction or preference of a group of persons who are identified by a prohibited ground of discrimination and of whom the person is a member, except where, 
(a) the requirement, qualification or factor is reasonable and bona fide in the circumstances; or
(b) it is declared in this Act, other than in section 17, that to discriminate because of such ground is not an infringement of a right.  R.S.O. 1990, c. H.19, s. 11 (1).
(2) The Tribunal or a court shall not find that a requirement, qualification or factor is reasonable and bona fide in the circumstances unless it is satisfied that the needs of the group of which the person is a member cannot be accommodated without undue hardship on the person responsible for accommodating those needs, considering the cost, outside sources of funding, if any, and health and safety requirements, if any.  R.S.O. 1990, c. H.19, s. 11 (2); 1994, c. 27, s. 65 (1); 2002, c. 18, Sched. C, s. 2 (1); 2009, c. 33, Sched. 2, s. 35
The adverse effect of upgrading and development projects in lower-rent substandard housing communities manifests in three ways. First, members of Code-protected groups are overrepresented among current residents of low-rent substandard rental housing in Ontario and are therefore disproportionately impacted by eviction or displacement for upgrading or development. Second, Code-protected groups face widespread discrimination in the rental market and will have more difficulty securing alternative, affordable housing than others if they are evicted from communities without appropriate measures being taken to ensure access to alternative housing. And third, the effects of eviction and displacement from existing communities are more severe for Code-protected groups because they rely on these neighbourhoods, however sub-standard and in need of repair they may be, as communities or “enclaves” through which they benefit from informal supports and services. Single mothers, for example, may benefit from informal childcare, newcomers may benefit from assistance with communication from others who speak their language, and religious minorities may benefit from shared religious and cultural centres and activities.   
In short, both systemic patterns of discrimination and the informal networks of support that characterize communities living in low-rent, substandard neighbourhoods in Ontario give rise to a duty to accommodate when large-scale housing upgrading and development is contemplated and implemented.
ii. [bookmark: _3znysh7][bookmark: _Toc22031119]General obligations of municipalities and developers in light of systemic patterns affecting Code-protected groups in rental housing 
At a time when real estate speculation and inflation has made Code-protected groups increasingly vulnerable to systemic discrimination and homelessness,[footnoteRef:2] it is important to clarify how the Code applies to the upgrading of low rent, substandard neighbourhoods and imposes general obligations on municipalities and developers to accommodate Code-protected groups. [2:  [citation to come]] 

The situation facing members of Code-protected groups in need of rental housing in Ontario is bleak. Surveys of average rents of apartments available for rent suggest a severe affordability gap,[footnoteRef:3] but such surveys do not actually capture the severity of the challenges. Landlords and managers of rental units that could be considered affordable, in well maintained buildings, have been found to apply tenant selection practices based on employment references, landlord references, credit checks and income level, that have discriminatory impacts on Code-protected groups.[footnoteRef:4] The apartments available to these groups are often those that are considered the least desirable on the market, with owners who seek to maximize occupancy while limiting maintenance and repair expenses as much as possible. In many cases, the properties have been purchased for speculative purposes and slated for development as higher income housing at a future date, so owners have little incentive to maintain and repair the buildings. In some cases, they may prefer tenants to move out, so the property can be more easily sold.[footnoteRef:5]   [3:  [citation to come]]  [4:  See Vander Schaaf v. M & R Property Management Ltd. (2000), 38 C.H.R.R. D/251 (Ont. Bd. Inq); see also Ahmed v. 177061 Canada Ltd. (2002), 43 CHRR D/379 (Ont. Bd. Inq.); see also Sinclair v. Morris A. Hunter Investments Ltd. (2001), 41 C.H.R.R. D/98 (Ont. Bd. Inq).]  [5:  [citation to come]] 

[bookmark: _Hlk21957033]Code-protected groups may also be affected by widespread prohibited forms of discrimination on enumerated grounds under the Code that are difficult to challenge in rental housing. A survey conducted by the OHRC found that persons relying on social assistance are the most negatively perceived group, with  only 39% of respondents reporting a positive attitude toward this group.[footnoteRef:6] Other groups viewed particularly unfavourably by respondents were Arab people at 44% and Muslims at 45%.[footnoteRef:7] These attitudes have been shown to manifest in widespread discriminatory practices in rental housing.[footnoteRef:8] As a result, members of these groups are particularly likely to rely on substandard housing in certain neighbourhoods, where landlords and property managers do not apply restrictive tenant selection practices.[footnoteRef:9]  [6:  Ontario Human Rights Commission, Taking the Pulse: People’s opinions on human rights in Ontario (August 2017) at 4, available at http://www.ohrc.on.ca/en/taking-the-pulse-peoples-opinions-human-rights-ontario [accessed 3 October 2019] (Taking the pulse).]  [7:  Taking the pulse at 4; see also David Hulchanski, Discrimination: Routine Exclusion of Welfare Recipients in Toronto (Toronto, 1992), available at: http://action.web.ca/home/housing/resources.Shtml?x=67 199&AA _EX _ Session= 6c90c199fa2156857 1fc2416a079f9bb.]  [8:  See Centre for Equality Rights in Accommodation, Human Rights, Access and Equity: CERA’s recommendations for the Homelessness Action Task Force (November, 1998) http://www.equalityrights.org/cera/docs/golden.htm [accessed 8 October 2019]; see also Centre for Equality Rights in Accommodation and Social Rights Advocacy Centre, with the National Working Group on Women and Housing in Canada, Submission to the Ontario Human Rights Commission on Human Rights and Rental Housing in Ontario (September 2007) at 6, 7, and 23, available at: https://mail.google.com/mail/u/0/#inbox?projector=1 [accessed 8 October 2019]]  [9:  [citation to come]] 

The adverse effect experienced by specific Code-protected groups in relation to particular development plans will vary in each case, depending on the municipality involved, the community affected and the nature of the proposed development. As such, the accommodation requirements of Code-protected groups will need to be assessed in each circumstance, based on meaningful engagement with, and participation of those affected. General obligations, however, can be derived from systemic patterns within the rental market that are well known to the Ontario Human Rights Commission (“OHRC”), to municipalities, and to those working with tenants in urban areas, and are verifiable by an examination of census and other data on demographic and household characteristics of renter households in lower rent housing in need of repair.[footnoteRef:10] [10:  See, for example, Canadian Centre for Economic Analysis and Canadian Urban Institute, Toronto Housing Market Analysis: From Insight to Action, (January 2019) at 19, 36, and 38, available at https://www.toronto.ca/legdocs/mmis/2019/ph/bgrd/backgroundfile-124480.pdf. [additional citations to come]] 

iii. [bookmark: _Toc22031120]Low income status and prohibited grounds of discrimination in housing
Following extensive evidence presented over sixty days of hearings, the decision in Kearney v. Bramalea Ltd. et al.,  established that the intersection of low income status with systemic patterns of exclusion and discrimination against Code-protected groups in housing is so profound that any attempt to separate economic disadvantage from inequality in housing serves only to undermine the remedial purposes of the Code. In Kearney, groups identified by prohibited grounds of discrimination under the Code who are renters were found to have, on average, significantly lower incomes.[footnoteRef:11]  [11:  Kearney v. Bramalea Ltd. (No. 2) (1998), 34 C.H.R.R. D/1 (Ont. Bd. Inq.); (2001), 39 C.H.R.R. D/111 (Ont. Sup. Ct.). at paras 27, 36-38 (Kearney). ] 

Many of those with such low incomes include persons relying on social assistance, recent immigrants, persons with disabilities, single parent households, racialized groups, certain religious minorities such as Muslims, and renting families with children. As average rents for apartments rise, those with lower incomes face increasingly limited choices of rental housing they can afford. They are more likely to be forced to rent substandard, lower-rent apartments in neighbourhoods considered less desirable.
Prior to the decision in Kearney, policies which had a differential effect on Code-protected groups because of their lower incomes were seen to be largely immune from human rights scrutiny. Differential treatment based on income level was viewed as inherent to a capitalist society, and beyond the scope of human rights review, whatever its effects on Code-protected groups. In Kearney, it became clear that removing from human rights scrutiny the critical link between poverty and systemic discrimination in rental housing rendered protections from discrimination in housing largely illusory for the most disadvantaged groups. 
Social assistance recipients, for example, who had been guaranteed equal treatment in housing, could be completely excluded from the most affordable housing they could find – with impunity – as long as the reason for the exclusion was their low level of income. Kearney recognized the direct and adverse effect discrimination experienced by this group and the need for protection through a systemic remedy under the Code.
As in Kearney, the circumstances faced by the communities displaced in Herongate bring to the fore similar issues of both direct and adverse effect discrimination based on the intersectionality of poverty and low income status with enumerated grounds of discrimination in housing, this time in the context of large-scale evictions, displacement and redevelopment of housing. 	Comment by Teja Rachamalla: Delete reference to Herongate for now?
iv. [bookmark: _tyjcwt][bookmark: _Toc22031121]Direct discrimination
The Code’s guarantee of equal treatment with respect to the occupancy of accommodation[footnoteRef:12] prohibits both direct and adverse effect discrimination in the context of eviction from housing or removal from a residential community. It is not always easy, however, to distinguish the two. [12:  Code, s. 2(1).] 

Business practices in large-scale housing upgrading or development that appear neutral may in fact reflect discriminatory intent. Predatory investors may, for example, intentionally select communities in which racialized groups live, with the intention of displacing those tenants by various means and replacing them with non-racialized tenants.[footnoteRef:13] Investors may seek to increase the value of their properties by profiting from discriminatory attitudes and stereotypes regarding racialized neighbourhoods, intentionally engineering a demographic change, such that Code-protected groups are displaced and the property values increased.[footnoteRef:14]  [13:   August, Martine and Walk, Alan (2018). “Gentrification, Suburban Decline, and the Financialization of Multi-Family Rental Housing: The Case of Toronto” in Geoforum 89:124-136. ]  [14:  [citation to come]] 

Developers or landlords may employ tactics to encourage minority communities to move out, such as by failing to provide services or upkeep to racialized tenants, tenants with disabilities or tenants who are members of other protected groups. Eviction procedures may be instituted more rigorously against racialized tenants and other Code-protected groups. Municipalities may enforce property standard bylaws or provide public services in a way that discloses discriminatory patterns of differential treatment based on prohibited grounds.
[bookmark: _Hlk21957568][bookmark: _Hlk21957467]Direct discrimination of this sort in housing, whether by landlords, developers or municipalities, is prohibited under the Code. There is no “bona fide qualification” provision permitting tribunals or courts to find such practices to be justified based on financial or other considerations. Those affected are entitled to remedies and compensation.[footnoteRef:15] [15:  UN General Assembly, UNGA, Report of the Special Rapporteur A/73/310/Rev.1 on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context, 18 September 2018, A/73/310/Rev.1, available at: http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf  [UNGA, UNGA, Report of the Special Rapporteur A/73/310/Rev.1 A/73/310/Rev.1] at 12. See also concluding observations of the Human Rights Committee on the fourth periodic report of the United States of America (CCPR/C/USA/CO/4, para. 19) and https://wraphome.org/what/homeless-bill-of-rights /california-right-to-rest-act/.] 

v. [bookmark: _3dy6vkm][bookmark: _Toc22031122]The blurred line between direct and adverse effect discrimination
[bookmark: _Hlk21957903][bookmark: _Hlk21957810]There are both conceptual and practical problems with trying to draw a bright line between direct discrimination and adverse effect discrimination, or what the Code labels ‘constructive’ discrimination.[footnoteRef:16] This is particularly true of investment and upgrading plans for communities where there may be allegations of racial stereotyping and of attempts to change the racial make-up of a community, while at the same time, housing may actually be in need of upgrading, and municipalities may have legitimate interests for encouraging the development of new, upgraded residential housing in the area.  [16:  British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3 at paras 26-56.] 

Moreover, it is very difficult to disentangle discriminatory stereotypes about social assistance recipients, single mothers, racialized groups or newcomers living in substandard housing from stereotypes linked to poverty and to living in substandard housing. It is obvious that if a developer replaces substandard low rent housing with luxury housing, this “nicer” neighbourhood will not be one in which most single mothers on social assistance or low-income racialized tenants will be able to afford. In the context of such embedded patterns of systemic discrimination, prejudice and stereotype linked to housing deprivation, it becomes difficult to identify what is discriminatory in intent or effect.
It is important to be clear that the Code applies to the differential effect of upgrading or development plans, even if there is no evidence of differential treatment, discriminatory intent or prejudice based on prohibited grounds. It is also important to be clear that the Code does not prevent or discourage upgrading of substandard housing or intensification in order to produce more housing. It is reasonable and even laudable for cities to want to improve substandard housing, and it is reasonable for developers to want to purchase housing in need of upgrading with the intention of improving or replacing it with better quality housing, to realize a profit. As city populations grow and the need for housing increases, development plans will no doubt seek to replace less intensive residential housing with more intensive uses. 
The Code’s guarantee of equal treatment with respect to housing accommodation should not restrict the ability of municipalities to improve communities or prevent them from approving the development of more intensive residential development, even in areas disproportionately occupied by Code-protected groups. Rather, the Code should ensure that the needs of protected groups are accommodated so that any potentially discriminatory effects are eliminated and any systemic patterns of inequality in housing are mitigated, not exacerbated.  
Given the blurred line between direct and adverse effect discrimination in these circumstances, it is important not to lose sight of the primary remedial focus of the human rights inquiry into the discriminatory effects of development based evictions and displacement on Code-protected groups and the obligations of developers and municipalities to take reasonable measures to address them – even where there is no discriminatory intent or evidence of differential treatment based on prohibited grounds.

vi. [bookmark: _1t3h5sf][bookmark: _Toc22031123]The need for a systemic approach 
The differential effect on Code-protected groups of the demolition of, or the eviction or displacement from, their homes and communities must be addressed as a serious violation of the Code. Absent meaningful engagement with existing residents and attention to their needs in these circumstances, evicting residents of low income substandard housing to build and develop more expensive housing which they will not be able to afford, constitutes an unacceptable assault on dignity and equal worth, and imposes severe harms linked to health, well-being, family cohesion and even the protection of life. 
Municipalities, landlords and developers all have a legal duty to accommodate the needs of Code-protected groups where these groups would be disproportionately and adversely affected by housing upgrading and development, even where there is no evidence of any discriminatory intent, bias or explicit differential treatment based on a prohibited ground.
To find adverse effect discrimination under the Code, a tribunal must consider whether membership in a Code-protected group is a factor in the adverse impact.[footnoteRef:17] The Kearney decision provides critical guidance about how to consider this question in the context of systemic patterns of discrimination in the rental housing market. It established that even if the adverse effects of policies or factors appear “neutral” because they are linked to income status rather than to an enumerated ground, the effects are intimately tied to discriminatory stereotypes and systemic discrimination experienced by Code-protected groups in housing, and therefore are prima facie discriminatory on a range of prohibited grounds.  [17:  Moore v. British Columbia (Education), 2012 SCC 61, [2012] 3 S.C.R. 360 at paras 33-34.] 

Rather than restricting its analysis to the adverse effect of a business practice on one particular group, based on a single prohibited ground, the Ontario Board of Inquiry (“Board”) (upheld by the Divisional Court) in Kearney recognized low income or poverty as a dominant characteristic shared by a range of groups protected from discrimination in rental housing, including social assistance recipients, women, young people, recent immigrants and refugees, single parents and racialized persons. This allowed for a systemic approach that addressed the effects of income-based discrimination in its general application rather than considering Code compliance on a case by case basis. 
[bookmark: _Hlk21958650]Notably, the Board did not order that landlords must determine whether an individual prospective tenant belongs to a Code-protected group and if so, to assess the adverse effect of income-based discrimination on that ground and then adjust or relinquish the use of income criteria accordingly. Rather, the Board considered the systemic evidence of the adverse effect of income-based tenant selection as a business practice on Code-protected groups in general, and made a remedial order that applies to the consideration of all applications for tenancies from lower income tenants in order to remedy the systemic discriminatory effects. 
A similar systemic approach should be taken in clarifying the obligations of municipalities and developers proposing to demolish or upgrade existing lower rent residential communities. The precise nature of the adverse effect of such practices will vary from case to case but the systemic pattern is universal. 
The impugned discriminatory business practice considered here is that of evicting and displacing existing residents to demolish or upgrade low rent, substandard housing without taking reasonable measures to accommodate the needs of existing Code-protected residents. In other words, it is not the upgrading or development per se that violates the Code.  It is the manner in which the upgrading and development is carried out, without due regard for existing residents, that creates the discriminatory effect on a range of Code-protected groups.
vii. [bookmark: _4d34og8][bookmark: _Toc22031124]The differential impact is more than just statistical
Courts have cautioned that statistical disproportionality alone does not necessarily establish prima facie adverse effect discrimination. There must be a connection between the Code-protected characteristic and the discriminatory effect of the impugned practice or policy. As the Supreme Court stated in Moore, the complainant must establish that “the protected characteristic was a factor in the adverse impact.”[footnoteRef:18]  [18:  Moore v. British Columbia (Education), 2012 SCC 61, [2012] 3 S.C.R. 360 at para 33.] 

[bookmark: _Hlk21964091]In assessing adverse effect discrimination, it is also important that abstract numbers and statistical analysis not displace the lived experience of discrimination. The discriminatory effect of development-based displacement that ignores the needs of existing residents is profound. Neglecting the effects on vulnerable groups and failing to recognize the value of their communities is itself a marker of unequal treatment and discriminatory stereotyping.   
Being evicted from one’s home, forced out of one’s community, and possibly into homelessness, is one of the most profound harms that can be inflicted in the context of housing discrimination, and the harms are multiplied for many Code-protected groups. Women experience differential effects linked to domestic violence. Young people experience severe effects on schooling and social networks. Children are at increased risk of separation from parents. Suicide rates increase for those with mental health challenges. People with disabilities lose critical community supports. 
As will be described below, under international law, any eviction that does not accommodate the needs of vulnerable groups through meaningful engagement, in situ upgrading or alternative accommodation and a right of return to upgraded communities, constitutes a “forced eviction” and is considered a “gross violation of human rights.” It is difficult to imagine that the differential effect of policies or practices that disproportionately impose these kinds of harms on Code-protected groups could be limited to merely a statistical analysis.  
The connection between living in substandard housing in marginalized communities with Code-enumerated characteristics such as race, place of origin, receipt of public assistance or disability, and the way in which stereotypes, prejudice and systemic discrimination are connected to these neighbourhoods is a lived reality for Code-protected groups. Indeed, there is perhaps no stronger marker of discriminatory stereotyping in housing than the correlation between substandard neighbourhoods considered “undesirable” or referred to as “ghettos” or “slums”, and the personal characteristics of those who live there, linked to discrimination based on race, disability, receipt of public assistance, marital or family status, sex, creed or sexual orientation. 
Such areas are considered to be of less value in the real estate market in part because of the marginalized status and stigmatization of the groups that disproportionately occupy them. Policies adopted in relation to their upgrading and development which ignore the needs of existing residents and evict them from their communities without protecting them from homelessness or ensuring a right of return are deeply embedded in the systemic discrimination and stereotypes which force Code-protected groups into substandard housing in the first place.
As the Ontario Court of Appeal held in Pieters, it is important to distinguish the requirement of a ‘connection’ between Code-protected characteristics and a policy or practice that adversely impacts them, from a requirement that the policy or practice be intentionally or directly discriminatory: 
… All that is required is that there be a “connection” between the adverse treatment and the ground of discrimination. The ground of discrimination must somehow be a “factor” in the adverse treatment.
I do not think it acceptable, however, to attach the modifier “causal” to “nexus”. Doing so seems to me to elevate the test beyond what the law requires. The Divisional Court’s requirement of a “causal nexus” or a “causal link” between the adverse treatment and a prohibited ground seems counter to the evolution of human rights jurisprudence, which focuses on the discriminatory effects of conduct, rather than on intention and direct cause.[footnoteRef:19] [19:  Peel Law Association v. Pieters, 2013 ONCA 396 at paras 59-60 (Pieters).] 

The impact of upgrading and development that disregards the needs of existing residents on Code-protected groups is based on far more than a statistical correlation. It is embedded in systemic inequalities in housing experienced by many Code-protected groups. The Code must therefore be applied to ensure that the needs of  affected groups are accommodated in any upgrading and development so that instead of being deprived of housing and removed from their communities, they are able to share the benefits of any upgrading in a manner that respects their rights to inclusion, dignity, and equal access to adequate and affordable housing.
2. [bookmark: _2s8eyo1][bookmark: _Toc22031125]Interpreting the Code Consistently with Relevant International Human Rights Obligations  
i. [bookmark: _17dp8vu][bookmark: _Toc22031126]Presumption of conformity
[bookmark: _3rdcrjn]International law ratified by Canada is not directly enforceable by courts or tribunals if it has not been incorporated into domestic law. It is, however, a persuasive and influential source for the interpretation of human rights protections in Canada, providing meaning and context to Canadian law.[footnoteRef:20]  The key principle that has been applied is the “presumption of conformity” – a doctrine of statutory interpretation that presumes, absent explicit evidence to the contrary, that legislatures do not legislate in a way that violates ratified international law. Thus, domestic law should be interpreted in conformity with treaties to which Canada is a signatory.[footnoteRef:21] [20:  Baker v. Canada (Minister of Citizenship and Immigration) [1999] 2 SCR 817 at para. 70. Note that, for example, the UN has said that ratifying the CRPD creates a “strong interpretive preference in favour of the Convention. This means that the judiciary will apply domestic law and interpret legislation in a way that is as consistent as possible with the Convention.” UN, From Exclusion to Equality: Realizing the Rights of Persons with Disabilities: Handbook for Parliamentarians on the Convention on the Rights of Persons with Disabilities and its Optional Protocol (Geneva: United Nations, 2007) at 107. ]  [21:  See also 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town) 2001 SCC 40 at para. 30, Suresh v. Canada (Minister of Citizenship & Immigration) 2002 SCC 1 at para 59, and
R. v. Hape 2007 SCC 26 at paras 53-54; See also Gib van Ert, “Canada in International Law at 150 and Beyond - Paper No. 2 - January 2018: The Reception of International Law in Canada - Three Ways We Might Go Wrong” (Centre for International Governance Innovation, 2018), online: https://www.cigionline.org/sites/default/files/documents/Reflections%20Series%20Paper%20no.2web.pdf.] 

The Committee on Economic Social and Cultural Rights (“CESCR”) has linked the concept of domestic consistency with international legal obligations with that of respect for the rule of law:  
14. Within the limits of the appropriate exercise of their functions of judicial review, courts should take account of Covenant rights where this is necessary to ensure that the State's conduct is consistent with its obligations under the Covenant. Neglect by the courts of this responsibility is incompatible with the principle of the rule of law, which must always be taken to include respect for international human rights obligations. 
15. It is generally accepted that domestic law should be interpreted as far as possible in a way which conforms to a State's international legal obligations. Thus, when a domestic decision maker is faced with a choice between an interpretation of domestic law that would place the state in breach of the Covenant and one that would enable the State to comply with the Covenant, international law requires the choice of the latter. Guarantees of equality and non-discrimination should be interpreted, to the greatest extent possible, in ways which facilitate the full protection of economic, social and cultural rights.[footnoteRef:22] [22:  UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 9: The domestic application of the Covenant, 3 December 1998, E/C.12/1998/24 at paras 14, 15.] 

ii. [bookmark: _26in1rg][bookmark: _Toc22031127]The right to equality in housing under the Code and the right to adequate housing under international human rights law
The interpretive influence of international human rights law on the provisions of the Code is particularly important. As the OHRC has noted:
…the Supreme Court has affirmed that administrative decision-makers should listen to international bodies and take Canada’s international commitments seriously. Since human rights legislation in Canada has a quasi-constitutional status, international law has a special relationship to human rights codes. The Commission should, therefore, look to international law to expand current understandings of the Code to include economic, social and cultural rights within its mandate. As the Universal Declaration reminds us, economic, social and cultural rights go to the core of dignity and equality.[footnoteRef:23]   [23:  Ontario Human Rights Commission, Human Rights and rental housing in Ontario: Background paper  (2016) at 50 to 59, available at http://www.ohrc.on.ca/sites/default/files/attachments/Human_Rights_and_Rental_Housing_in_Ontario%3A_Background_Paper.pdf [accessed 3 October 2019]. The OHRC stated:  ... the Supreme Court has affirmed that administrative decision-makers should listen to international bodies and take Canada’s international commitments seriously. Since human rights legislation in Canada has a quasi-constitutional status, international law has a special relationship to human rights codes. The Commission should, therefore, look to international law to expand current understandings of the Code to include economic, social and cultural rights within its mandate. As the Universal Declaration reminds us, economic, social and cultural rights go to the core of dignity and equality.] 

Numerous decisions of the Human Rights Tribunal of Ontario have sought to interpret the Code consistently with human rights obligations under treaties ratified by Canada.[footnoteRef:24]  [24:  See, for example, R.C. v. District School Board of Niagara, 2013 HRTO 1382 (CanLII), Yuill v. Canadian Union of Public Employees, 2011 HRTO 126 (CanLII), and Kacan v. Ontario Public Service Employees Union, 2010 HRTO 795 (CanLII). ] 

[bookmark: _Hlk21964982]Much of the relevant jurisprudence in international human rights law on the protection of vulnerable groups in the upgrading and redevelopment of substandard housing has focused on clarifying obligations under the International Covenant on Economic, Social and Cultural Rights (“ICESCR”)[footnoteRef:25] to  protect the right to adequate housing without discrimination. Any eviction of vulnerable groups from their existing housing in such circumstances, by the State or by private developers, without engaging with them about development plans, providing alternative accommodations, and ensuring a right to return to their community, is a violation of articles 2 and 11 of the ICESCR and constitutes a gross violation of international law.  [25:  UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 1966, United Nations, Treaty Series, vol. 993 (ICESCR).] 

[bookmark: _lnxbz9]The question here is whether such practices also constitute a violation of the Code. It is important to note that the principle of conformity does not require that the Code protect the right to adequate housing in toto. Rather, it requires that the Code be interpreted in a way that protects vulnerable groups in the context of development-based evictions and displacements, in keeping with international law. In other words, it is not that the right to adequate housing must be read into the Code  as a distinct right, but that the Code’s guarantees of equality in housing must be read consistently with relevant international human rights law on the right to adequate housing.The protections provided under the Code should be interpreted so that they apply equally to the most marginalized groups facing the most severe forms of housing deprivation, such as when discriminatory impacts may result in homelessness. We must reject any notion of “negative inference” that has sometimes been drawn from the fact that social and economic rights such as the right to adequate housing have been affirmed under international law but not explicitly incorporated into domestic law.[footnoteRef:26]   [26:  Scott, Craig, and Philip Alston. "Adjudicating Constitutional Priorities in a Transnational Context: A Comment on Soobramoney’s Legacy and Grootboom’s Promise." South African Journal of Human Rights16 (2000): 206-268; See also Craig Scott, “Canada’s International Human Rights Obligations and Disadvantaged Members of Society: Finally into the Spotlight?” Constitutional Forum 10:4 (1999) online https://journals.library.ualberta.ca/constitutional_forum/index.php/constitutional_forum/article/view/12099/9143] 


The false notion of “negative inference” has been invoked to reject reasonable interpretations of domestic law that would provide protection for social and economic rights such as the right to adequate housing, on the basis that this would amount to indirectly incorporating these rights as justiciable under domestic law. Rather than favouring interpretations that accord with international human rights law, “negative inferentialism”  leads to the opposite result – that is, interpretations that place Canada in non-compliance with international human rights obligations.  In the present case, the differential impact of impugned business practices deprives protected groups of housing. Accommodating their needs includes ensuring that they are not rendered homeless and have access to adequate housing. These Code-related obligations are simply consistent with the recognition of housing as a human right under international human rights law.  

iii. [bookmark: _35nkun2][bookmark: _Toc22031128]International human rights law and reasonable accommodation
[bookmark: _Toc22031129]International human rights law provides guidance as to what is reasonable in the context of the duty to accommodate Code-protected groups as required under section 11.[footnoteRef:27]  [27:  On the reasonableness standard under the ICESCR, see Bruce Porter, “Reasonableness and Article 8(4)” in M Langford, B. Porter, R Brown and J Rossi (eds), The Optional Protocol to the International Covenant on Economic, Social and Cultural Rights: A Commentary (Capetown: Pretoria University Law Press, 2016).] 

The Supreme Court of Canada has relied on international human rights obligations in assessing \ ‘reasonableness’, both under the Charter of Rights and Freedoms (“Charter”) and in statutory interpretation.[footnoteRef:28]  In Slaight Communications, the Court referred to the right to work under the ICESCR in assessing whether a restriction on a private employer’s right to freedom of expression under the Charter constituted a reasonable limit under section 1.[footnoteRef:29]  Protection of the rights of workers as a vulnerable group under the ICESCR was seen as a critical measure of what may reasonably be required of private employers in the context of labour relations to address the vulnerability of workers:   [28:  For a discussion of the application of the international standard of reasonableness under the Charter, see Martha Jackman & Bruce Porter, “Rights Based Strategies to Address Homelessness and Poverty in Canada: The Charter Framework” in Martha Jackman and Bruce Porter (eds), Advancing Social Rights in Canada (Toronto: Irwin Law, 2014)]  [29: Slaight Communications Inc. v. Davidson [1989] 1 SCR 1038 at para 16 (Slaight Communications).] 

Especially in light of Canada's ratification of the International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200 A (XXI), 21 U.N. GAOR, Supp. (No. 16) 49, U.N. Doc. A/6316 (1966), and commitment therein to protect, inter alia, the right to work in its various dimensions found in Article 6 of that treaty, it cannot be doubted that the objective in this case is a very important one.  In Reference Re Public Service Employee Relations Act (Alta.), supra, I had occasion to say at p. 349:
The content of Canada's international human rights obligations is, in my view, an important indicia of the meaning of the "full benefit of the Charter 's protection".  I believe that the Charter should generally be presumed to provide protection at least as great as that afforded by similar provisions in international human rights documents which Canada has ratified.
Given the dual function of s. 1  identified in Oakes, Canada's international human rights obligations should inform not only the interpretation of the content of the rights guaranteed by the Charter but also the interpretation of what can constitute pressing and substantial s. 1 objectives which may justify restrictions upon those rights. Furthermore, for purposes of this stage of the proportionality inquiry, the fact that a value has the status of an international human right, either in customary international law or under a treaty to which Canada is a State Party, should generally be indicative of a high degree of importance attached to that objective. This is consistent with the importance that this Court has placed on the protection of employees as a vulnerable group in society.[footnoteRef:30] [30:  See Slaight Communications.] 

In Baker, the Court referred to the Convention on the Rights of the Child (“CRC”) to assess whether a decision to deport a mother was a reasonable exercise of discretion under the Immigration Act where it conflicted with the best interests of the child as recognized under the CRC.[footnoteRef:31] Again, the Court relied on substantive rights protected under international human rights law to assess what is reasonable under domestic law in order to protect a vulnerable group – in this case, children: [31:  Baker at paras. 69-71.] 

The values and principles of the Convention recognize the importance of being attentive to the rights and best interests of children when decisions are made that relate to and affect their future.  In addition, the preamble, recalling the Universal Declaration of Human Rights, recognizes that “childhood is entitled to special care and assistance”.  A similar emphasis on the importance of placing considerable value on the protection of children and their needs and interests is also contained in other international instruments.  The United Nations Declaration of the Rights of the Child (1959), in its preamble, states that the child “needs special safeguards and care”.  The principles of the Convention and other international instruments place special importance on protections for children and childhood, and on particular consideration of their interests, needs, and rights.  They help show the values that are central in determining whether this decision was a reasonable exercise of the H & C power.[footnoteRef:32] [32:  Baker at para. 71.] 

International human rights law similarly provides important guidance in assessing what is reasonable under the Code in relation to the protection of vulnerable groups from the discriminatory effects of eviction and displacement in housing upgrading and development. 
3. [bookmark: _1ksv4uv][bookmark: _Toc22031130]International Human Rights Law and Obligations toward Vulnerable Groups in Housing Upgrading and Development
i. [bookmark: _44sinio][bookmark: _Toc22031131]Prohibition of forced evictions 
The CESCR and other UN human rights bodies have developed extensive jurisprudence on obligations of States in the context of evictions and displacement. The CESCR defines “forced evictions” as “the permanent or temporary removal against their will of individuals, families and/or communities from the homes and/or land which they occupy, without the provision of, and access to, appropriate forms of legal or other protection”.[footnoteRef:33] [Emphasis added] Forced evictions include removal of existing residents for such things as housing renovation, urban redevelopment, to make way for infrastructure projects or prestigious international events, or for city beautification.[footnoteRef:34]  [33:  UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 7: The right to adequate housing (Art.11.1): forced evictions, 20 May 1997, E/1998/22, available at: https://www.refworld.org/docid/47a70799d.html [accessed 27 September 2019] at 2 (General Comment 7).]  [34: General Comment 7 at 2-3; See also Office of the United Nations High Commissioner for Human Rights and UN Habitat, The Right to Adequate Housing: Fact Sheet No. 21 (Rev. 1), November 2009, available at: https://www.ohchr.org/documents/publications/fs21_rev_1_housing_en.pdf  at 5 (Fact Sheet).] 

The international community has long recognized the need for protections of both individuals and communities against forced evictions in the context of upgrading or development.[footnoteRef:35] In 1988, the General Assembly recognized the "fundamental obligation to protect and improve houses and neighbourhoods, rather than damage or destroy them."[footnoteRef:36] The Office of the UN High Commissioner for Human Rights  OHCHR) has stated that forced evictions constitute “a gross violation of human rights and a prima facie violation of the right to adequate housing”[footnoteRef:37] and that “[l]arge-scale evictions can in general be justified only in the most exceptional circumstances and only if they take place in accordance with the relevant principles of international law.”[footnoteRef:38]  [35:  In 1976, the United Nations Conference on Human Settlements noted that special attention should be paid to "undertaking major clearance operations”, which “should take place only when conservation and rehabilitation are not feasible and relocation measures are made". Agenda 21 stated that "people should be protected by law against unfair eviction from their homes or land". Report of Habitat: United Nations Conference on Human Settlements, Vancouver, 31 May‑11 June 1976 (A/CONF.70/15), chap. II, recommendation B.8, paragraph C (ii); Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3‑14 June 1992, volume I (A/CONF.151/26/Rev.1 (vol. I), annex II, Agenda 21, chapter 7.9 (b)).]  [36:  Report of the Commission on Human Settlements on the work of its eleventh session, Addendum (A/43/8/Add.1) at para 13.]  [37:  Fact Sheet at 5.]  [38:  Fact Sheet at 5; See also UN Commission on Human Rights, Forced evictions, 10 March 1993, E/CN.4/RES/1993/77, available at: https://www.refworld.org/docid/3b00f0c514.html; see also The Sub-Commission on the Promotion and Protection of Human Rights, Prohibition of forced evictions: Sub-Commission resolution 2003/17, preamble, available at: https://www.refworld.org/pdfid/416407c84.pdf.] 

It is recognized, however, that there are “inevitable needs for the redevelopment of certain areas in growing cities and for public agencies to acquire land for public use and infrastructure.”[footnoteRef:39] International human rights law does not prevent such development from taking place, but it does impose requirements on States to ensure that measures are taken to ensure access to housing for vulnerable groups[footnoteRef:40] - either by governments or through legislation that governs the actions of non-governmental entities. [39:  Fact Sheet at 7.]  [40:  General Comment 7 at 3. ] 

The protection of the right to adequate housing for vulnerable groups in the context of eviction and displacement is a component of the right to non-discrimination in article 2(2) of the ICESCR. The OHCHR states that:
Non-discrimination and equality are fundamental human rights principles and critical components of the right to adequate housing. … The Special Rapporteur on adequate housing has also emphasized that discrimination and segregation in housing can result from poverty and economic marginalization. 
The impact of discrimination is compounded when an individual suffers double or multiple discrimination—for instance, on the basis of sex and race, national origin or disability. ... 
States have an obligation to prohibit and eliminate discrimination on all grounds and ensure de jure and de facto equality in access to adequate housing and protection against forced eviction.[footnoteRef:41]  [41:  Fact Sheet at 10.] 

[bookmark: _2jxsxqh]The CESCR has recognized that women, children, youth, older persons, Indigenous people, ethnic and other minorities, and other vulnerable individuals and groups suffer disproportionately from forced eviction.[footnoteRef:42] As such, the non-discrimination provisions of Articles 2.2 and 3[footnoteRef:43] of the ICESCR “impose an additional obligation upon Governments to ensure that, where evictions do occur, appropriate measures are taken to ensure that no form of discrimination is involved.”[footnoteRef:44]  [42:  General Comment 7 at 3.]  [43:  Article 2.2 of the ICESCR states: The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. Article 3 states: The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all economic, social and cultural rights set forth in the present Covenant.]  [44:  General Comment 7 at 3. See also UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 4, The Right to Adequate Housing (Art. 11 (1) of the Covenant on Economic, Social and Cultural Rights), 13 December 1991, E/1992/23, available at: https://www.refworld.org/pdfid/47a7079a1.pdf [accessed 1 October 2019] at 6 (General Comment 4). See also Fact Sheet at 5, which states that in the event that relocations or evictions are justifiable, they must be “carried out in a lawful, reasonable and proportional manner, and in accordance with international law”.] 

States must prevent forced evictions by private actors. The CESCR notes that this requirement is reinforced by Article 17.1 of the International Covenant on Civil and Political Rights (ICCPR), which recognizes the right to be protected against "arbitrary or unlawful interference" with one's home.[footnoteRef:45]  The CESCR has emphasized that domestic legislation must provide protections that are equivalent to those required under international human rights law: [45:  General Comment 7 at 3.] 

In view of the increasing trend in some States towards the Government greatly reducing its responsibilities in the housing sector, States parties must ensure that legislative and other measures are adequate to prevent and, if appropriate, punish forced evictions carried out, without appropriate safeguards, by private persons or bodies. States parties should therefore review relevant legislation and policies to ensure that they are compatible with the obligations arising from the right to adequate housing and repeal or amend any legislation or policies that are inconsistent with the requirements of the Covenant.[footnoteRef:46]  [46:  General Comment 7 at 3.] 

ii. [bookmark: _z337ya][bookmark: _Toc22031132]Procedural and substantive obligations toward vulnerable groups
Similar to the duty to accommodate protected groups in the context of disability under the Code, obligations under international human rights law to protect vulnerable groups in the context of eviction or displacement have both a procedural and a substantive component.[footnoteRef:47] A failure to consider the issue of disability-related accommodation constitutes a failure to satisfy the ‘procedural’ duty to accommodate under the Code.[footnoteRef:48] Similarly, a failure to engage with affected groups and assess the impact on them of development-based displacement or eviction constitutes a failure to satisfy the procedural requirements of the ICESCR. The procedural requirements of the Code should be interpreted consistently with comparable requirements under international human rights law.   [47:  In ADGA Group Consultants Inc. v. Lane, 2008 CanLII 39605 (ON SCDC), the HRTO held at para 150 that a failure to meet the procedural dimensions of the duty to accommodate is a form of discrimination in itself because it “denies the affected person the benefit of what the law requires: a recognition of the obligation not to discriminate and to act in such a way as to ensure that discrimination does not take place.” The HRTO’s decision was confirmed on appeal: ADGA Group Consultants Inc. v. Lane, 2008 CanLII 39605 (ON SCDC) (ADGA). See also Lee v. Kawartha Pine Ridge District School Board, 2014 HRTO 1212 (CanLII).]  [48:  ADGA  at para 107; see also Gaisiner v. Method Integration Inc., 2014 HRTO 1718 (CanLII) at para 149.] 

A recent decision of the CESCR in M.B.D. v Spain clarified the procedural obligations of States when evictions are necessary or justified: 
When eviction is justified (see paras. 15.1–15.3), the relevant authorities must ensure that it is carried out in accordance with legislation that is compatible with the Covenant, including the principle of human dignity contained in the preamble, in accordance with the general principles of reasonableness and proportionality. Processes relating to forced eviction or those that may affect the security of tenure and potentially result in an eviction should be carried out in keeping with procedural protections which include, inter alia, an opportunity for genuine consultation with those concerned. [footnoteRef:49]  [49:  M.B.D. and others v. Spain (Communication No. 5/2015) [5.07.2017] CESCR at 10.] 

The OHCHR notes that it is “the way in which such projects are conceived, developed and implemented that is important. Very often, they are carried out with little or no consultation with those affected, limited consideration of their needs and little attempt to develop solutions which minimize the scale of the eviction and the disruption caused.”[footnoteRef:50] [50:  Fact Sheet at 7.] 

Substantive obligations under the Code to accommodate groups adversely affected must meet a standard of reasonableness, based on the duty to accommodate the needs of the group of which the person is a member where this would not impose undue hardship on the person responsible for accommodating those needs, “considering the cost, outside sources of funding, if any, and health and safety requirements, if any.”[footnoteRef:51] This standard of reasonableness is a rigorous one, to be distinguished from the de minimus standard applied by the US Supreme Court.[footnoteRef:52] [51:  Human Rights Code, R.S.O. 1990, c. H.19 at section 11(2).]  [52: Renaud v. Central Okanagan School District No. 23 (1992), 16 C.H.R.R. D/425 (S.C.C.) at paras 24-28, (rejecting American "de minimis" standard stated in Trans World Airlines Inc. v. Hardison (1977), 432 U.S. 63 (U.S. Sup. Ct.)).] 

Under international human rights law, a similarly rigorous standard of reasonableness applies, requiring the allocation of the “maximum of available resources” and “all appropriate means.”  In the context of evictions and displacement that are necessary or justified, the CESCR has described, in its jurisprudence, substantive obligations as follows:
15.2 Where those affected do not have the means to acquire alternative housing, States parties must take all appropriate measures to ensure, where possible, that adequate alternative housing, resettlement or access to productive land, as the case may be, is available. States parties should pay particular attention to evictions that involve women, children, older persons, persons with disabilities or other vulnerable individuals or groups who are subjected to systemic discrimination. The State party has a duty to take reasonable measures to provide alternative housing to persons who are left homeless as a result of eviction, irrespective of whether the eviction is initiated by its authorities or by an individual such as the lessor.
15.3 The obligation to provide alternative housing to evicted persons who need it implies that, under article 2 (1) of the Covenant, States parties must take all necessary steps, to the maximum of their available resources, to uphold this right. States parties can choose a variety of policies to achieve this purpose, including the establishment of housing subsidies for those unable to obtain affordable housing. However, any measures adopted must be deliberate, specific and as straightforward as possible to fulfil this right as swiftly and efficiently as possible. Policies on alternative housing in case of eviction should be commensurate with the need of those concerned and the urgency of the situation and should respect the dignity of the person. Moreover, States parties should take consistent and coordinated measures to resolve institutional shortcomings and structural causes of the lack of housing.[footnoteRef:53] [53:  M.B.D. and others v. Spain (Communication No. 5/2015) paras 15.1-15.2.] 

4. [bookmark: _3j2qqm3][bookmark: _Toc22031133]Key Components of the Duty to Accommodate Vulnerable Groups Affected by Development-based Eviction or Displacement 
Consistent with international human rights law, including the requirement to adopt reasonable measures to accommodate vulnerable groups in any upgrading or redevelopment in housing, the following key components should be adopted as part of a duty to accommodate under the Code in such circumstances. As with the decision in Kearney on income-related discrimination, these principles must apply universally, and must be understood to be requirements of any Code-compliant upgrading or development.   
i. [bookmark: _1y810tw][bookmark: _Toc22031134]In situ upgrading
Central to the right to adequate housing under international human rights law in the context of upgrading is the right to remain in one’s home and community where possible and desired by residents. As the United Nations Special Rapporteur on adequate housing (“Special Rapporteur”) has noted, “[i]n situ upgrading allows residents to retain their connections to their locality, protects social cohesion and can help to avoid disrupting livelihoods.”[footnoteRef:54] Relocation, on the other hand, has many possible negative consequences, often resulting in a poorer quality of life, with particularly negative repercussions for people with disabilities, the elderly, and children and young people.[footnoteRef:55]  [54:  UN General Assembly, UNGA, Report of the Special Rapporteur A/73/310/Rev.1 on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context, 18 September 2018, A/73/310/Rev.1, available at: http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf [accessed 1 October 2019] at 8 (UNGA, Report of the Special Rapporteur A/73/310/Rev.1).]  [55:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 8 to 9. See also guiding principles on security of tenure.] 

A right to remain in situ conforms with the legal security of tenure recognized as a key component of the right to adequate housing, and “which guarantees legal protection against forced eviction”.[footnoteRef:56] Other States have recognized the right to remain in situ and have incorporated it into their domestic human rights legal framework.[footnoteRef:57] In situ upgrading in lieu of relocation should be available wherever possible and desired by existing residents. [56:  General Comment 7 at 1.]  [57:  See, for example, High Court of South Africa, Mohau Melani and Others v. City of Johannesburg and Others, Case No. 02752/2014, 22 March 2016; COMISSÃO DE AMBIENTE, ORDENAMENTO DO TERRITÓRIO, DESCENTRALIZAÇÃO, PODER LOCAL E HABITAÇÃO, Lei n.º 83/2019 de 3 de Setembro, Diário da República, 1.ª série-N.º 168 -3 de setembro de 2019 -Pág. 11 a 33, at articles 10, 13, 14; and Constitution of Kenya, 2010 at s. 43(1)(b) [Portugal Housing Basic Law].] 

Evictions are only permitted if they are “unavoidable and consistent with international human rights commitments protective of the general welfare.”[footnoteRef:58] Prior to any eviction, all feasible alternatives must be explored in consultation with those affected.[footnoteRef:59]  Evictions should not result in homelessness or render the community “vulnerable to the violation of other human rights.”[footnoteRef:60]   [58:  Basic Principles and Guidelines at para 40.]  [59:  General Comment 7 at 4.]  [60:  Basic Principles and Guidelines at para 43.] 

ii. [bookmark: _Toc22031135]Meaningful participation, engagement and inclusion in decision-making
Where landlords, developers or local governments are contemplating upgrading or replacing existing housing developments, the process must be community-led, inclusive, and enabling, providing for rights-based participation and accountability.[footnoteRef:61]  The CESCR has held that “there must be a real opportunity for genuine prior consultation between the authorities and the persons concerned, there must be no less onerous alternative means or measures available and the persons concerned must not remain in or be exposed to a situation constituting a violation of other Covenant or human rights.”[footnoteRef:62] Any reliance on judicial eviction procedures to force people to move is usually symptomatic of a failure to follow procedures that respect the dignity and human rights of vulnerable groups. Indeed, eviction by courts is “almost always indicative of flawed processes and lack of meaningful engagement”.[footnoteRef:63]  [61:  See, for example, UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 6 to 7; see also M.D.B. v. Spain E/C.12/61/D/5/2015 at para 15.1]  [62:  M.D.B. v. Spain E/C.12/61/D/5/2015 at para 13.4.]  [63:  See, for example, UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 9.] 

The Basic Principles and Guidelines on Development-Based Evictions and Displacement (“Basic Principles and Guidelines”) developed after extensive consultation with experts, States and stakeholders, describe the relevant legal standards to be applied. The Guidelines explain that before residents may be required to move, the State must ensure, inter alia, that they: receive “relevant information in advance, including … proposed comprehensive resettlement plans specifically addressing efforts to protect vulnerable groups”; are provided “a reasonable time period” to review, comment,  and object to the proposed plan; are provided “legal, technical and other advice … about their rights and options”; and have access to public hearings that provide “affected persons and their advocates with the opportunities to challenge the eviction decision and/or to present alternative proposals and to articulate their demands and development priorities.”[footnoteRef:64] All possible alternatives to evictions must be explored.[footnoteRef:65]  [64:  Basic Principles and Guidelines at para 37.]  [65:  Basic Principles and Guidelines at para 38.] 

Affected groups should have the right of consultation and participation through the entire process, including with legal representation, and to propose alternatives that the State must consider. Meaningful engagement with women, Indigenous Peoples, persons with disabilities and other groups must be ensured.[footnoteRef:66]  [66:  Basic Principles and Guidelines at para 38.] 

Governments should announce decisions related to eviction to all individuals affected well in advance of any action. The notice of eviction should contain the justification for the decisions including a concrete assessment with full details of all proposed alternatives and all the measures “taken and foreseen to minimize the adverse effects of evictions.”[footnoteRef:67] In short, there must be recognition of a “right to participation and inclusion” such that residents are involved in "relocation planning and implementation” and allowed to make meaningful decisions in an informed, democratic manner that responds to the demographic realities of the community and the unique needs of marginalized groups.[footnoteRef:68] [67:  Basic Principles and Guidelines at para 41.]  [68:  See UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 16 to 18.] 

iii. [bookmark: _4i7ojhp][bookmark: _Toc22031136]Culturally appropriate, community preservation and informal supports
The right to adequate housing is understood in international law to encompass far more than physical shelter. It includes the right to live and thrive in a community, in security and dignity. It includes a right to culturally appropriate housing and all necessary services and supports, both formal and informal.[footnoteRef:69] Stigma and negative stereotypes associated with living in substandard housing communities or informal settlements often mean that governments and developers fail to recognize that in spite of inadequate physical housing and services, marginalized groups may create vibrant and supportive communities that need to be preserved and supported.[footnoteRef:70]  Even in the midst of the most unacceptable living conditions, the communities in which marginalized groups are forced to live must be recognized as “a profound expression of individuals, families and communities claiming their place and their right to housing … creating homes, culture and community life in the most adverse circumstances.”[footnoteRef:71] [69:  CESCR, General Comment 4.]  [70:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1]  [71:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1] 

Access to livelihood and the informal economy that supports individuals, families and communities in many low-income neighbourhoods should be included in upgrading plans. Support for cultural or religious practices must also be ensured.[footnoteRef:72] Eviction or displacement which breaks apart networks of support or destroys functional communities constitutes a forced eviction and is prohibited under international human rights law.[footnoteRef:73] Upgrading or relocation of communities must “appropriately  enable  the expression  of  cultural  identity  and  diversity”:[footnoteRef:74] [72:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 51.]  [73:  Committee on Economic, Social and Cultural Rights, general comment No. 4.]  [74:  Ibid at 4.] 

[U]pgrading schemes must fulfil all aspects of the right to adequate housing under international human rights law. This includes living without discrimination, in security, peace and dignity, in housing with secure tenure, that is affordable, habitable, culturally adequate, in a decent location, accessible, and where services are available. These requirements should be defined by communities and households themselves to address different contexts.[footnoteRef:75] [75:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at para 21.] 

Upgrading programs must also address the unique needs and different experiences of Code-protected groups, such as women, persons with disabilities, migrants, non-citizens, the elderly, children and other marginalized groups.[footnoteRef:76] [76:  See UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 48.] 

iv. [bookmark: _2xcytpi][bookmark: _Toc22031137]Relocation only where necessary or chosen by residents, to adequate alternative accommodation and a right to return
Where relocation of existing residents is necessary for upgrading or development, or where relocation is chosen by communities for other reasons, compliance with the right to adequate housing and all other human rights standards must be ensured. A resettlement plan must be put in place for the people affected that is compatible with internationally recognized human rights principles.[footnoteRef:77] [77:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at para 56(j); Basic Principles and Guidelines at para 44.] 

Where temporary relocation is required for upgrading, this must be time-limited and meet adequacy and all human rights standards, with a right to return to appropriate and affordable housing in the community after upgrading is completed. The Basic Principles and Guidelines apply to any relocation, and as such require meaningful consultation with residents first, relocation in close proximity, access to necessary amenities and livelihoods, and compensation for any associated costs, both real and personal.[footnoteRef:78]  [78:  See UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 6 and 10; See also UN General Assembly, Implementation of General Assembly Resolution 60/251 of 15 March 2006, Entitled “Human Rights Council”: UNGA, Report of the Special Rapporteur A/73/310/Rev.1 on adequate housing as a component of the right to an adequate standard of living, Miloon Kothari, 5 February 2007, A/HRC/4/18, available at: https://undocs.org/A/HRC/4/18 [accessed 26 September 2019]. See also Pierre Graftieaux, “Moving people to help people move”, Transportation Research Procedia, Vol. 27 (2017), which details how the right to adequate housing was met for informal settlement dwellers who had to be relocated for a new road in Dakar.] 

As the Special Rapporteur has noted, “[t]he obligation to explore every alternative to eviction, never to evict into homelessness and to ensure that residents are adequately consulted about resettlement plans should be applied under domestic law to both private and public land.”[footnoteRef:79]  Alternative housing must be provided that meets better or equal standards of living than the original land, and satisfies other requirements of the right to adequate housing.[footnoteRef:80] [79:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 2015, at para 49(d). ]  [80:  General Comment 7 (1997), at para 16; Basic Principles and Guidelines on Development-Based Evictions and Displacement, A/HRC/4/18, para. 16 (citing to general comment No. 4 on the right to adequate housing, adopted by the Committee on Economic, Social and Cultural Rights in 1991).] 

To ensure a right to live in the community after upgrading has been completed, measures must be implemented to prevent existing communities from being priced out of upgraded housing.  Residents must have a right to return to their former community following temporary relocation. This means not only making units available to them but using price caps and subsidies to ensure that they are able to continue living in their community following redevelopment. It also means ensuring that upgraded communities retain the diversity and characteristics of the original community.[footnoteRef:81] [81:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 14 to 15; An example of legislation implementing this obligation is Portugal’s Housing Basic Law at Article 11(2).] 

v. [bookmark: _1ci93xb][bookmark: _Toc22031138]Right to Compensation
In housing and development upgrading, all those affected have a right to adequate compensation for any loss of property, both personal and real.[footnoteRef:82] In this respect, the CESCR cites Article 2.3 of the ICCPR, which requires States Parties to ensure "an effective remedy" for persons whose rights have been violated as well as the obligation of "competent authorities (to) enforce such remedies when granted".[footnoteRef:83]  [82:  See General Comment 7 at 4.]  [83:  General Comment 7 at 4.] 

Private investment must also play a significant role in the realization of the right to adequate housing in upgrading and development. Private investment in housing and real estate must support upgrading and create affordable housing. A reasonable component of any private development and investment in land or housing must therefore be directed towards the housing needs in communities that are temporarily or permanently displaced by upgrading projects.[footnoteRef:84] [84:  UNGA, Report of the Special Rapporteur A/73/310/Rev.1 at 22 to 23.] 

5. [bookmark: _3whwml4][bookmark: _Toc22031139]Conclusion
In housing upgrading and development projects that involve low rent neighbourhoods and marginalized groups, the duty to accommodate Code-protected groups should be interpreted as providing the same level of protection to vulnerable groups as those required by relevant international human rights law. Such an approach is informed not only by principles of statutory interpretation but also by the benefit to be drawn from evolving international experience about how best to address the discriminatory effects of development and displacement by private developers increasingly experienced by vulnerable groups in cities around the world.
Under international human rights law, governments are obligated to ensure that the needs of vulnerable groups are accommodated, including by private actors. Domestic legislation such as the Code must be interpreted in a way that conforms with this obligation. As with the accommodation of persons with disabilities required by the Convention on the Rights of Persons with Disabilities, governments meet their obligations through a combination of accommodation measures undertaken by governments themselves and imposed on private actors under human rights and other legislation.
The Code requires accommodation of the needs of protected groups. When interpreted consistently with Ontario’s obligations under international human rights law, the Code imposes a duty to accommodate in the context of housing upgrading and development.  The question of the division of responsibility to accommodate as between relevant municipalities, other levels of government, or private developers, must be resolved on a case by case basis. Under international law, such questions are to be resolved by the State, in a manner that ensures that human rights are adequately protected. Regardless, the purpose of the Code must be respected, and must be in line with international human rights law.
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