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CASE CONFERENCE MEMORANDUM OF THE DEFENDANT 
 

 

A. OVERVIEW 

1. The Defendant, the Attorney General of Canada, seeks the Court’s guidance 

on three discovery-related issues that must be resolved before the litigation can proceed. 

First, the Plaintiff has not disclosed the complete set of her medical records. In the 

Defendant’s view, the Plaintiff is required to make all reasonable efforts to obtain and 

produce all medical records, both within Canada and abroad.  Since she has not yet done 

so, she has not discharged her disclosure obligations.  Second, the Defendant requests 

guidance on the timing of a summary judgment motion, which we will be bringing in short 

order.  Our position is that this motion should be heard before any examinations for 

discovery take place, whereas the Defendant has served us with a Notice of Examination 

requiring the Prime Minister of Canada to attend an examination for discovery on June 9.  

Third, and relatedly, the Defendant requests that this Notice of Examination be quashed in 

any event, as the Plaintiff is not entitled to select the Defendant’s discovery witness. 
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B. PLAINTIFF’S OUTSTANDING DISCLOSURE  

2. In Canada’s view, the Plaintiff has not fulfilled her disclosure obligations, 

as she has not made all reasonable efforts to obtain her medical records, both in Canada 

and abroad. This issue must be resolved before the litigation can proceed to the next steps. 

3. The Plaintiff’s complete medical records are plainly relevant to, among 

other things, whether and to what extent her inability to access the Interim Federal Health 

Program was causally connected to her subsequent health deterioration and death. They are 

also relevant to whether the Charter claims survive her death. 

4. The Plaintiff has produced some medical records, but the production is 

incomplete.  Though it is difficult to determine exactly what records are missing, we have 

not, for example, been provided with any hospital records from 2011 or 2016-2017.   There 

are almost certainly other records missing, though it is unnecessary to particularize them 

for the purposes of this case conference. 

5. The Plaintiff’s position is that she has complied with her documentary 

discovery obligations because she has provided the Defendant with authorizations to obtain 

documents from various medical institutions. The Plaintiff appears to take the position that 

the documents that can be obtained by using these authorizations are deemed to be in the 

Defendant’s power pursuant to Rule 30.01(1)(b). The Defendant disagrees.  

6. The requirement that each party pay for the production of their own medical 

records is consistent with the general principle that each party funds its own case. 1   While 

there are some cases where the Court has ordered that the Defendant pay for the costs of 

 
1 Gorin v. Ho, 1983 CarswellOnt 503, 22 ACWS (2d) 339, 38 CPC 72; Demirouglu v. Kwarteng, 1999 

CarswellOnt 4752 at para 12; Hollo v. Toronto Transit Commission, 2010 ONSC 1656, at para 20; Trumble 

v. Soomal, 2020 ONSC 8097; Ho v. O’Young-Lui, 2002 CanLII 6346 (ONSC); Saunders v. John Doe, 2016 

ONSC 2060 (CanLII) at paras 20-21 (ONSC). 
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the production of the Plaintiff’s medical records, most of those cases pre-date 2002.2  There 

is no reason to depart from that general principle in this case, particularly given the salience 

of the medical records to both parties’ cases.  

7. At this juncture, the parties have reached an impasse on this issue and will 

require that the matter be settled by the Court.  The Defendant proposes that this be done 

by way of a motion in writing, with timelines for the exchange of pleadings and evidence 

to be set by the Court at the case management conference.   

C. TIMING OF CANADA’S MOTION FOR SUMMARY JUDGMENT  

8. The Defendant has instructions to bring a motion for summary judgment in 

this matter. The parties disagree as to whether that motion should proceed before or after 

examinations for discovery. In the Defendant’s view, the motion should be heard before 

any examinations for discovery for two reasons: it would be inefficient and a waste of time 

and resources and examinations for discovery are unnecessary for the presiding judge to 

reach a fair and just determination on the merits of the motion. 

9. First, if successful, the summary judgment motion would obviate the need 

for examinations for discovery.  Even if the motion is successful in part, it would narrow 

the scope of those examinations.  It would therefore be inefficient to incur the time and 

expense of examinations for discovery before the summary judgment motion is 

determined. 

10. In this regard, this Court’s ratio in Stantec is apt: 

[19]        . . . Stantec has not provided evidence as to why discoveries 

are necessary at this juncture. . . . There is no reason to find that the 

plaintiff will be deprived of relevant documents it needs to put its 

best foot forward in resisting the defendants’ motions. If the 

litigation proceeds thereafter, the determinations made on the 

 
2 Endale v. Parker, 2022 ONSC 2008 at para 16. 

6 

https://canlii.ca/t/jnn5p
https://canlii.ca/t/jnn5p#par16


 

 

motions would likely result in a more focused and streamlined 

discovery and trial process. . . . If, on the other hand, the defendants’ 

motions are granted, or are partially successful, most or all of the 

outstanding issues between the parties would resolve, resulting in 

efficiency, affordability and judicial economy.3 

11. The same reasoning applies to the present case. Moreover, requiring a full 

trial to determine whether the Plaintiff’s Charter arguments are subject to issue estoppel 

would defeat the doctrine’s purpose of finality, permit duplicative litigation, and impose 

unnecessary cost and delay. 

12. Second, summary judgment motions may properly proceed before 

examinations for discovery where, as in this case, the existing record permits a fair and just 

determination.4   

13. Without limiting the arguments to be advanced on its motion for summary 

judgment, the Defendant intends, in broad terms, to take the following positions with 

respect to each of the Plaintiff’s causes of action: (i) The Charter claims must fail because 

they are subject to issue estoppel; (ii) Even if a breach of customary international law could, 

in and of itself, form the basis for an action in domestic courts - which is unlikely - there 

has been no such breach in this case; and (iii) The Minister’s decision not to adhere to the 

views of the ICCPR was reasonable. These issues can be decided based on a documentary 

record and do not depend on credibility assessments or live evidence. 

14. Furthermore, the Plaintiff has already received the Defendant’s 

documentary disclosure, and she will have full recourse to all means available under the 

Rules of Civil Procedure to put her best foot forward on the motion for summary judgment. 

Such means would include not only rights to conduct examinations under Rule 39, but also 

 
3 Stantec Consulting Ltd. v. Altus Group Limited, 2014 ONSC 6111 at para 19. 
4 Mara Technologies Inc. v. Eddy Smart Home Solutions Ltd, 2025 ONSC 6565 at paras 25-28. 
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the right to require those persons to bring with them documents that were listed in a Notice 

of Examination under Rule 34.10, and the various uses a party might put to a request to 

inspect documents under Rule 30.04.5 

15. In Fehr v. Sun Life Assurance Co. of Canada,6 Perell J. refused to order 

discovery prior to a summary judgment motion, finding that under Hryniak, “other 

proportionate procedures may provide fair access to justice” and that based on 

proportionality principles, the disclosure on a summary judgment motion must be “fair” 

but not necessarily full or comprehensive. Moreover, rule 20.05(2) acknowledges that an 

affidavit of documents is not a prerequisite for a summary judgment motion but may follow 

an unsuccessful or partially unsuccessful summary judgment motion. The same applies 

even more so to examinations for discovery. 

16. Once the issue of disclosure of the Plaintiff’s medical documents is 

resolved, we are prepared to bring this motion as expeditiously as reasonably possible, and 

suggest the following timelines: 

(a) Defendant’s evidence – 2 months from the date productions are complete; 

(b) Plaintiff’s evidence – 4 months from the date productions are complete; 

(c) Cross examinations to be completed 5 months from the date productions are 

complete; 

(d) Defendant’s factum – 6 months from the date productions are complete; 

(e) Plaintiff’s factum – 7 months from the date productions are complete. 

 
5 IML Roofing & Sheet Metal Systems Inc. v. The Regional, 2019 ONSC 908 at para 56. 
6 Fehr v. Sun Life Assurance Co. of Canada, 2014 ONSC 2183 at paras 47-49. 
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D. NOTICE OF EXAMINATION  

17. Regardless of the guidance provided by the Court on the first two issues, 

the Defendant requests that the Court quash the Notice of Examination as the Plaintiff is 

not entitled to choose the Crown’s discovery witness. 

18. On April 1, 2026, the Plaintiff served the Defendant with a Notice of 

Examination requiring the Right Honourable Mark Carney, Prime Minister of Canada, to 

attend an examination for discovery via Zoom on June 9, 2026, at 9:00am. However, as 

outlined in s. 7 of the Crown Liability and Proceedings (Provincial Court) Regulations, 

the Deputy Attorney-General has the authority to choose its representative for discovery. 7  

This is in contrast to Rule 31.03(2) of Ontario’s Rules of Civil Procedure8, which applies 

to private litigants, permits an examining party to choose which corporate officer, director, 

or employee it wishes to examine.9 

19. While the Plaintiff may ask this Court to replace the Crown’s discovery 

witness once one has been identified, but even then, such relief should be granted only 

where the designated witness is demonstrably unsatisfactory. 10 In Quadrangle, the Court 

held that where the Crown has designated a witness to represent it on discovery, that 

designation “is entitled to deference and should only be interfered with in the clearest of 

circumstances.”11 

20. Therefore, the Notice of Examination requiring the Right Honourable Mark 

Carney to attend an examination on June 9, 2026 should be quashed as it is contrary to the 

above-noted principles and rules. 

 
7 Crown Liability and Proceedings (Provincial Court) Regulations, SOR/91-604. 
8 Rules of Civil Procedure, RRO 1990, Reg. 194, r. 31.03(2). 
9 Baylis Estate v. Canada (Attorney General), 2000 CarswellOnt 2283, [2000] OJ No 2531 at para 8. 
10 Hubrisca Enterprises Ltd. v. Canada, 1998 CanLII 3803 (BCSC). 
11 Quadrangle Group LLC, et al. v. Attorney General of Canada, 2019 ONSC 1478 at para 26. 
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21. There are many additional reasons why the Defendant cannot choose the 

Prime Minister as Canada’s discovery witness. If the Court requires that this issue be 

addressed by way of a motion, Canada will particularize those reasons at that time. 

E. COSTS  

22. The Defendant submits that there should be no order as to costs. 

Dated at Toronto, May 6, 2026. 

 Marina Stefanovic 

Daniel Engel 

Asha Gafar 

Giancarlo Volpe 

Of Counsel for the Defendant 
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