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PART I – OVERVIEW 

1. This application raises issues not yet squarely addressed in encampment jurisprudence. 

To date, such cases have been confined to the narrow question of whether municipalities may 

evict encampment residents from public land in the absence of sufficient shelter space. Courts 

have effectively been presented with two options: either prohibit evictions and leave people to 

survive in tents or makeshift structures, or permit municipalities to dismantle those shelters 

and force residents into circumstances that may be even more precarious. Neither option, in 

CCPI/NRHN’s submission, meets the demands of ss. 7 and 15 of the Charter. 

2. In this case, the Region has asked the Court to move beyond this limiting framework. It 

has enacted a By-law that is, on its face, inconsistent with Justice Valente’s prior decision in 

The Regional Municipality of Waterloo v. Persons Unknown and to be Ascertained.1 Without 

remedying the acknowledged shortfall in shelter space in the Region, the new By-law would 

prevent temporary shelters at 100 Victoria. It is accompanied, however, by a Transition 

Protocol that guarantees a written offer of alternative accommodation prior to removing any 

existing residents and by the Region’s Plan to End Chronic Homelessness (PECH). If the By-

law is found unconstitutional, the Region asks the Court to provide “direction as to the steps 

that it needs to take to close the encampment” in a Charter-compliant manner.2  

3. The Cross-Applicants also move beyond the limiting framework of prior cases. The 

Notice of Constitutional Question asks whether the By-law violates the Charter not only 

because of what it prohibits, but because of what it fails to include—namely, “rights-based 

 
1 The Regional Municipality of Waterloo v. Persons Unknown and to be Ascertained, 2023 ONSC 670 

[Valente J]. 
2 Factum of the Applicant at para 7. 

https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE
https://www.socialrights.ca/Waterloo/Factum%20-%20Applicant%20-%20Regional%20Municipality%20of%20Waterloo%20-%2013-MAR-2026.pdf
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measures to ensure access to adequate housing and supports in accordance with the PECH.”3 

The Cross-Applicants also raise the related question, left unsettled by the Ontario Court of 

Appeal, of whether homelessness should be recognized as an analogous ground under s. 15.4 

4. Prior decisions, including Justice Valente’s, have not ignored the systemic dimensions 

of homelessness. Justice Valente follows a line of “right to shelter” cases which have found “a 

constitutional right to shelter oneself when the number of homeless persons exceed the 

number of available and accessible indoor shelter spaces within a given jurisdiction.”5 Justice 

Valente declined to find that simply providing affected encampment residents with access to 

shelter would render the dismantling of the encampment at 100 Victoria constitutional, asking 

“how does this approach respond to the many other vulnerable homeless individuals in the 

Region?” and noting that such a finding would “create an immediate disadvantage for those 

who are homeless and living outside encampments.”6 

5. This systemic dimension—central to Justice Valente’s decision —cannot be set aside by 

focusing only on the circumstances of a defined group of encampment residents at a particular 

moment in time. A by-law that addresses individual placements without remedying the 

broader absence of shelter or access to housing and necessary supports leaves the underlying 

ss. 7 and 15 violations intact. The question the Court must answer in this case is whether the 

Charter offers nothing more than a right to live in desperate circumstances in an encampment. 

 
3 Notice of Constitutional Question Feb 26, 2026 at para 7(b). 
4 Ibid at para 11 (h); Tanudjaja v. Canada (Attorney General), 2014 ONCA 852 [Tanudjaja ONCA] at 

para 37. 
5 Valente J, at paras 81–82.  
6 Ibid at para 94. 

https://www.socialrights.ca/Waterloo/Notice%20of%20Constitutional%20Question%20-%2026-FEB-2026.pdf
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
file:///C:/SRAC/%3chttps:/canlii.ca/t/gffz5
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=Given%20that%20this,in%20some%20contexts.
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE#:~:text=As%20homelessness%20continues,a%20given%20jurisdiction.
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE#:~:text=Finally%2C%20I%20reject,or%20truly%20accessible.
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6. The issues raised in this case are not simple. They require the Court to consider its 

institutional role in relation to municipal decision-making in a complex area of social policy, 

and to determine whether there are judicially manageable legal standards for assessing 

compliance with the Region’s obligations to address homelessness not as a “freestanding right 

to housing” but pursuant to the Charter’s life, security of the person and equality guarantees.  

7. CCPI/NHRN submit that existing Supreme Court and appellate jurisprudence, together 

with recent Charter developments in areas such as climate change, access to health care, and 

Indigenous housing, as well as the adoption of international human rights standards to 

eliminate homelessness in federal legislation and in the PECH, provide a principled basis for 

resolving these critical issues without overstepping the proper role of this Court.  

PART II – ISSUES 

8. We will address the following issues:  

i) Whether s. 7 of the Charter imposes obligations on the Region to take steps to address 

homelessness; 

ii) Whether homelessness should be recognized as an analogous ground of discrimination 

under s. 15 and whether, by failing to include measures to address homelessness, the By-

law infringes s. 15;  

iii) Whether there are judicially manageable standards available to assess compliance 

with the Region’s Charter obligations to address homelessness; and 

iv) Whether there are remedies available to effectively vindicate the Charter rights at 

issue in this case, while respecting the Court’s proper institutional role vis-à-vis the 

Region. 
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PART III – ARGUMENT 

i) S. 7 Imposes Obligations on the Region to Take Steps to Address Homelessness  

9. There are two dimensions to the Region’s request for guidance regarding the 

constitutionality of the By-law: first, its obligations toward encampment residents subject to 

removal and, second, its obligations toward other homeless people in the Region.  

10. CCPI/NRHN agree with the Respondents that the Region has failed to meet its first 

obligation toward encampment residents in accordance with the PECH’s international human 

rights-informed approach which requires, inter alia, consultation regarding any proposed 

displacement, an opportunity to explore all alternatives, and the identification of an alternative 

serviced site in an appropriate location to replace the existing encampment.7 

11. CCPI/NRHN submit that the Region has also failed to meet its commitment in the 

PECH, to address the needs of the broader homeless population through a rights-based 

approach consistent with international human rights norms that have been incorporated in the 

National Housing Strategy Act.8 The question in this case is whether failure to meet this 

second obligation, leaving homeless persons without access to the most basic requirements of 

life, security of the person or dignity, violates ss. 7 and 15, and what guidance the Court can 

provide as to how these rights violations can be remedied. 

 
7 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 7: The 

right to adequate housing (Art.11.1): forced evictions, E/1998/22, 20 May 1997; Report of the Special 

Rapporteur on adequate housing as a component of the right to an adequate standard of living, and on 

the right to non-discrimination in this context, UNGAOR, 73rd Session  A/73/310/Rev.1 (2018), at  

para 14,  and paras 31–35. 
8 National Housing Strategy Act (S.C. 2019, c. 29, s. 313) NHSA. 

 

https://hrlibrary.umn.edu/gencomm/escgencom7.htm
https://hrlibrary.umn.edu/gencomm/escgencom7.htm
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf#page=6
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf#page=10
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html
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12. Canadian courts have considered whether the Charter requires governments to address 

homelessness only once, in Tanudjaja v. Canada (Attorney General), in which a motion to 

strike was granted by Lederer J. and upheld in the result by the Ontario Court of Appeal.9 

Leave to appeal to the Supreme Court of Canada was denied, and the Court has not considered 

the application of the Charter to the homelessness crisis in any other decision. Tanudjaja has 

therefore been widely relied upon as authority on the question of Charter obligations toward 

those who are homeless. It has, unfortunately, also been widely misunderstood.    

13. Most frequently cited, without reference to the results of the appeal, is Justice Lederer’s 

surprisingly categorical declaration that “[n]o positive obligation has, in general, been 

recognized as having been imposed by the Charter requiring the state to act to protect the 

rights it provides for”10 and therefore, that “there can be no positive obligation on Canada and 

Ontario to undertake measures that would reduce or eliminate homelessness.”11 While Justice 

Lederer found no s. 15 violation, he observed that he would not have recognized homelessness 

as an analogous ground of discrimination.12 In addition, Justice Lederer held that the broad 

policy review of diffuse laws and policies, alleged by the applicants to have caused 

homelessness, was “misconceived” and was not justiciable.13  

14. It was only Justice Lederer’s finding on justiciability that was upheld by the Ontario 

Court of Appeal. A majority of the Court found the Tanudjaja claim to be non-justiciable 

because: it failed to identify any law or action that was being challenged, identifying only a 

 
9 Tanudjaja v. Canada (Attorney General),2014 ONCA 852 [Tanudjaja ONCA]; Tanudjaja v. Attorney 

General (Canada) (Application), 2013 ONSC 5410 [Tanudjaja ONSC].  
10 Tanudjaja ONSC at para 103. 
11 Ibid at para 82. 
12 Ibid at para 136–137. 
13 Ibid at paras 143–146. 

https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
file:///C:/SRAC/%3chttps:/canlii.ca/t/gffz5
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=e54797dc5987463eae9b187e261a6a38&searchId=2025-10-27T09:40:59:373/4de1c0a10d0a4714b7aef14a7089141e#:~:text=No%20positive%20obligation%20has%2C%20in%20general%2C%20been%20recognized%20as%20having%20been%20imposed%20by%20the%20Charter%20requiring%20the%20state%20to%20act%20to%20protect%20the%20rights%20it%20provides%20for
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=e54797dc5987463eae9b187e261a6a38&searchId=2025-10-27T09%3A40%3A59%3A373%2F4de1c0a10d0a4714b7aef14a7089141e&searchUrlHash=AAAAAQAWbm8gcG9zaXRpdmUgb2JsaWdhdGlvbgAAAAAB&offset=24809.599609375&highlightEdited=true#:~:text=For%20the%20reasons,inadequate%20housing%22.85
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=%5B136%5D%20Homelessness%20is%20not%20an%20analogous%20ground%20under,to%20s.%2015(1)%20of%20the%20Charter.
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=143%5D%20The%20courts,166%20%5Bpage635%5D
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diffuse range of laws and policies alleged to cause homelessness; the applicants claimed the 

Charter confers a “freestanding right to housing” and; there is no judicially discoverable and 

manageable standard for assessing whether housing policy is adequate, or whether insufficient 

priority has been given in general to the needs of the homeless, such that the claim lacked “a 

sufficient legal component to anchor the analysis.”14 

15. Importantly, the Court of Appeal did not endorse or uphold Justice Lederer’s findings 

on positive obligations to address homelessness under s. 7, or on homelessness as an 

analogous ground of discrimination under s. 15. Justice Pardu, writing for the majority, stated 

that: “it is not necessary to explore the limits, in a justiciable context, of the extent to which 

positive obligations may be imposed on government to remedy violations of the Charter, a 

door left slightly ajar in Gosselin v. Quebec (Attorney General).” Nor was it necessary “to 

determine whether homelessness can be an analogous ground of discrimination under s. 15 of 

the Charter in some contexts.”15  

16. In her dissenting opinion, Justice Feldman found that Justice Lederer “erred by 

concluding that it is settled law that the government can have no positive obligation under s. 

7 to address homelessness.”16 While there are a surprising number of lower court decisions 

citing Justice Lederer’s finding on positive obligations, the door left “ajar” by the Supreme 

Court therefore remains open and subject to consideration by this Court in the present case.  

17. In its early decision in Irwin Toy Ltd v. Quebec (Attorney General), the Supreme Court 

recognized that the exclusion of property rights does not preclude the inclusion in s. 7 of 

 
14 Tanudjaja ONCA at para 35. 
15 Tanudjaja ONCA at para 37. 
16 Tanudjaja ONCA at para 62. 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec15_smooth
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=f1f140b6e0b34454ba3ae6588962d268&searchId=2026-03-28T09:00:25:719/5d902611b56546cbb0bd8a0e07316289#:~:text=%5B35%5D%20I,anchor%20the%20analysis.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=37%5D%20Given%20that,in%20some%20contexts.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=%5B62%5D%20In%20my%20view%2C%20the%20motion%20judge%20erred%20by%20concluding%20that%20it%20is%20settled%20law%20that%20the%20government%20can%20have%20no%20positive%20obligation%20under%20s.%207%20to%20address%20homelessness.%20To%20the%20contrary%2C%20Gosselin%20specifically%20leaves%20the%20issue%20of%20positive%20obligations%20under%20s.%207%20open%20for%20another%20day.
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socio-economic rights recognized in international human rights law, such as the right to 

shelter.17 In subsequent decisions considering positive obligations under s. 7, the Supreme 

Court has distinguished between general or “freestanding” obligations and positive obligations 

to provide access to programs or benefits required in particular contexts. For instance, in New 

Brunswick (Minister of Health and Community Services) v. G.(J.) the Court distinguished its 

previous finding in R. v. Prosper, that the Charter does not confer a right to state-funded 

counsel, from its finding in G.J., that s. 7 may impose “a positive constitutional obligation to 

provide state-funded counsel” in particular circumstances, in that case where a mother’s 

security of the person was at stake.18 The Court further held that concerns about judicial 

interference with the allocation of government resources should be considered under s. 1.19  

18. The Supreme Court’s decision in Gosselin v. Québec (Attorney General) is frequently 

mischaracterized as having rejected positive obligations under s. 7. However, the majority 

decision in Gosselin turned on its findings of fact, leaving the issue of the positive scope of s. 

7 open for consideration in subsequent cases. As Chief Justice McLachlin explained: “The 

question therefore is not whether s. 7 has ever been — or will ever be — recognized as 

creating positive rights. Rather, the question is whether the present circumstances warrant a 

novel application of s. 7 as the basis for a positive state obligation to guarantee adequate living 

standards.” In her view: “The frail platform provided by the facts of this case cannot support 

the weight of a positive state obligation of citizen support.”20 But she cautioned that “It would 

 
17 Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 

at 1003. 
18 New Brunswick (Minister of Health and Community Services) v. G.(J,) 1999 SCC 47  [G(J)] at paras 

81, 91, and 107; R. v. Prosper, [1994] 3 S.C.R. 236 at 267. 
19 G.(J.) at para 108. 
20Gosselin v. Québec (Attorney General), [2002]  2002 SCC 84 at paras 82–83. 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html?resultId=1ca373a94fb542558c9f8cc7ef2c2fed&searchId=2025-11-12T09:50:07:028/17e224d503eb4766b49859336b316d01
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html?resultId=1ca373a94fb542558c9f8cc7ef2c2fed&searchId=2025-11-12T09:50:07:028/17e224d503eb4766b49859336b316d01#:~:text=This%20is%20not%20to%20declare,constitutional%20protection%20in%20that%20section.
https://canlii.ca/t/1fqjw
https://canlii.ca/t/1fqjw
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii653/1999canlii653.html?resultId=d3b89d3ee599475285437f93d5cfa6c6&searchId=2025-11-04T06:45:55:399/ca0a2c5bc24d4dcbae0c108a7f73d900#:~:text=In%20light%20of%20these,finding%20to%20the%20contrary.
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii653/1999canlii653.html#par91:~:text=I%20therefore%20conclude%20that%20the%20potential,of%20the%20Family%20Services%20Act.
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii653/1999canlii653.html#par91:~:text=The%20omission%20of,have%20outlined%20above.
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii65/1994canlii65.html?resultId=0a389a7b2c174a9eb580bac38cb553f6&searchId=2026-04-02T09:35:51:481/269d940798a6405e937ca0a679d1b6a7
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii65/1994canlii65.html?resultId=0a389a7b2c174a9eb580bac38cb553f6&searchId=2026-04-02T09:35:51:481/269d940798a6405e937ca0a679d1b6a7#:~:text=The%20situation%20here,against%20this%20interpretation.
https://canlii.ca/t/1fqjw
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii653/1999canlii653.html#par91:~:text=With%20respect%20to%20the%20concern%20in%20Prosper%20that%20a%20positive%20constitutional%20obligation%20to%20provide%20state%2Dfunded%20counsel%20would%20interfere%20with%20governments%E2%80%99%20allocation%20of%20limited%20resources%2C%20I%20note%20that%20these%20fiscal%20concerns%20have%20been%20addressed%20under%20s.%201.
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html?resultId=5a21f677e17a460cacc1b3c2a77dfab1&searchId=2025-11-12T13:12:29:137/b02c37e730994a67a05b6c5ce5e562b2
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html?resultId=5a21f677e17a460cacc1b3c2a77dfab1&searchId=2025-11-12T13:12:29:137/b02c37e730994a67a05b6c5ce5e562b2#:~:text=The%20question%20therefore,of%20citizen%20support.
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be a mistake to regard s. 7 as frozen, or its content as having been exhaustively defined in 

previous cases,” noting that “s.7 expresses some of the basic values of the Charter.”21 

19. Evolving understandings of s. 7 and other Charter rights are informed by international 

human rights jurisprudence regarding Canada’s international treaty obligations, based on the 

presumption that “the Charter guarantees protections at least as broad as those afforded by 

similar international human rights documents that Canada has ratified.”22  In its Concluding 

Observations following a periodic review of Canada’s implementation of the International 

Covenant on Civil and Political Rights,23 the UN Human Rights Committee expressed 

concern that homelessness in Canada leads to risks of death, and it directed that “positive 

measures” are required for compliance with the right to life in article 6 in the Covenant.24  

20. More recently, in its General Comment 36, the Committee clarified that the right to life 

requires appropriate measures to address “the general conditions in society that may give rise 

to direct threats to life or prevent individuals from enjoying their right to life with dignity,” 

including extreme poverty and homelessness and environmental degradation, and may require 

shelter, social housing and strategic plans for advancing the right to life.25 And, at its most 

recent review of Canada in 2026, the Committee expressed concern about the Canadian 

government’s stance in litigation that the right to life does not create positive obligations.26 

 
21  Ibid at paras 82 and citing Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44 

at para. 188. 
22 Taylor v. Newfoundland and Labrador, 2026 SCC 5  at para 82 and paras 124–126. 
23 International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171 (entered 

into force 23 March 1976 [ICCPR]. 
24 UN Human Rights Committee, Concluding Observations, Canada CCPR/C/79/Add.105 at para 12. 
25 UN Human Rights Committee, General Comment No. 36 (3 September, 2019) CCPR/C/GC/36 at 

para 26. 
26 UN Human Rights Committee, Concluding Observations, Canada CCPR/C/CAN/CO/7 (23 March 

2026) at para 31. 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html?resultId=726a8ce0b5c34b52b011448d84791dfd&searchId=2026-04-01T07:07:09:667/7bd09a14e3c942b98b268e3410dfdeaa&searchUrlHash=AAAAAQARc29jaWFsIGFzc2lzdGFuY2UAAAAAAQ#:~:text=One%20day%20s,adequate%20living%20standards.
https://www.canlii.org/en/ca/scc/doc/2000/2000scc44/2000scc44.html#par188
https://www.canlii.org/en/ca/scc/doc/2000/2000scc44/2000scc44.html#par188
https://www.canlii.org/en/ca/scc/doc/2026/2026scc5/2026scc5.html?resultId=d77f2b5ddcb446e08636bb8de00a0301&searchId=2026-04-06T10:03:23:828/eb694b250ac945c9ba94a52455195e3c
https://www.canlii.org/en/ca/scc/doc/2026/2026scc5/2026scc5.html?resultId=d77f2b5ddcb446e08636bb8de00a0301&searchId=2026-04-06T10:03:23:828/eb694b250ac945c9ba94a52455195e3c#:~:text=This%20Court%20has%20identified,enshrined%20in%20the%20Constitution.
https://www.canlii.org/en/ca/scc/doc/2026/2026scc5/2026scc5.html?resultId=d77f2b5ddcb446e08636bb8de00a0301&searchId=2026-04-06T10:03:23:828/eb694b250ac945c9ba94a52455195e3c#:~:text=%5B124%5D,1%20and%205).
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://socialrights.ca/Waterloo/ccpr-can-1999.pdf
https://socialrights.ca/Waterloo/ccpr-can-1999.pdf#page=3
https://docs.un.org/en/CCPR/C/GC/36
https://docs.un.org/en/CCPR/C/GC/36#page=6
https://www.socialrights.ca/HRCom2026/CCPR-Canada-2026.pdf
https://www.socialrights.ca/HRCom2026/CCPR-Canada-2026.pdf#page=9
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21. While the Supreme Court has not had the opportunity to revisit the questions left open 

in Gosselin, Canadian courts have begun to take up the challenge of assessing positive 

obligations under s. 7 in some of the contexts identified in international human rights 

jurisprudence. For instance, in St Theresa Point First Nation v. Canada, housing and water 

conditions on reserve were found by the Federal Court to engage s. 7-related positive 

obligations.27 In La Rose v. Canada, inadequate climate measures were recognized by the 

Federal Court of Appeal as potentially engaging s. 7.28 In Cambie Surgeries Corporation v. 

British Columbia (Attorney General), the British Columbia Court of Appeal found that 

excessive wait times in public health care were capable of engaging s. 7.29   

22. In Toussaint v. Canada, Justice Perell, of this Court, dismissed a motion to strike a 

claim requiring access to publicly funded health care to protect the s. 7 right to life, and he 

was harshly critical of the Attorney General of Canada’s mischaracterization of the claim as 

being one to “free healthcare” or to a socio-economic right that is not included in the 

Charter.30 CCPI/NHRN have similar concerns about common mischaracterizations of right to 

life and security of the person claims of people who are homeless as demands for a 

freestanding right to housing beyond the scope of the Charter. CCPI/NHRN submit that, in 

the present case, the plan and measures to address and eliminate homelessness to which the 

Region has committed in the PECH, are necessary to safeguard the s. 7 rights of homeless 

persons. These are not merely social policy aspirations, but Charter obligations. In the 

absence of such measures, CCPI/NHRN submit that the By-law is unconstitutional. 

 
27 St. Theresa Point First Nation v. Canada, 2025 FC 1926 at para 81. 
28 La Rose v. Canada, 2023 FCA 241 at para 115–116. 
29 Cambie Surgeries Corporation v. British Columbia (Attorney General), 2022 BCCA 245 at para 355. 
30 Toussaint v. Canada (Attorney General), 2022 ONSC 4747 at paras 133-134. 

https://www.canlii.org/en/ca/fct/doc/2025/2025fc1926/2025fc1926.html?resultId=503cbd182c1d4db5929364bf75573a74&searchId=2026-04-02T10:06:06:905/f291aa74e2934e17a0e07f0b02989199
https://www.canlii.org/en/ca/fct/doc/2025/2025fc1926/2025fc1926.html?resultId=503cbd182c1d4db5929364bf75573a74&searchId=2026-04-02T10:06:06:905/f291aa74e2934e17a0e07f0b02989199#:~:text=%5B281%5D,Common%20Issue%20determination.
https://www.canlii.org/en/ca/fca/doc/2023/2023fca241/2023fca241.html?resultId=c9be5e2bf8df4789838ff1e4e2b59314&searchId=2026-04-02T20:21:35:204/e432f1093e3043c390e724757041c551
https://www.canlii.org/en/ca/fca/doc/2023/2023fca241/2023fca241.html?resultId=c9be5e2bf8df4789838ff1e4e2b59314&searchId=2026-04-02T20:21:35:204/e432f1093e3043c390e724757041c551#:~:text=%5B115%5D,the%20trial%20judge.
https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca245/2022bcca245.html?resultId=d465fe56db6541618deb9070e60b15ca&searchId=2026-04-02T20:30:01:663/f3709377469c4f05909f65e7af37988b&searchUrlHash=AAAAAQAKd2FpdCB0aW1lcwAAAAAB
https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca245/2022bcca245.html?resultId=d465fe56db6541618deb9070e60b15ca&searchId=2026-04-02T20:30:01:663/f3709377469c4f05909f65e7af37988b&searchUrlHash=AAAAAQAKd2FpdCB0aW1lcwAAAAAB#:~:text=%5B359%5D,it%20at%20all.
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=531c65c4f6bd45c88c28ea69b1f103b3&searchId=2025-11-05T13:14:33:588/412a1ad76b3f4199b997a5183297400c&searchUrlHash=AAAAAQAGUGVyZWxsAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=e02df57233e64b75b8086b8ff07153f0&searchId=2025-10-31T00:45:53:333/fd778381f5cf4095993e839314de1f8e#:~:text=%5B133%5D,and%20Freedoms.
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ii) Homelessness as an Analogous Ground of Discrimination Requiring Positive 

Measures of Protection Under s. 15 

23. The recent Supreme Court decision in Quebec (Attorney General) v. Kanyinda, that 

denying refugee claimants access to subsidized child care is a form of sex discrimination, 

underscores the need for an intersectional understanding of the adverse effects of 

homelessness for Indigenous persons, women and persons with disabilities.31 However, in 

CCPI/NRHN’s submission, Chief Justice Wagner’s reasoning that refugee claimant status 

should itself be recognized as an analogous ground is particularly applicable in this case. His 

finding that refugee claimant status “is the analytical perspective that most naturally applies in 

light of the factual and legal context” is also true of homelessness in the present case.32 

24. The scope of Charter obligations owed to homeless persons is the central issue in the 

present case. As the Supreme Court affirmed in Vriend v. Alberta, legal recognition of the 

systemic discrimination faced by particular groups is a critical component of the s. 15 equality 

guarantee, not simply for access to legal remedies but also to foster the recognition of the 

dignity of every individual.33 The uncontested evidence of Kaitlin Schwann amply 

demonstrates that those who are homeless face extreme forms of stigmatization, social 

exclusion, and historical disadvantage which are deserving of, and overdue for, explicit 

recognition under s. 15, particularly in considering the treatment of homeless encampments.34  

25. In striking down the “spouse in the house” rule in Falkiner v. Ontario (Minister of 

Community and Social Services), the Court of Appeal revised the approach taken by the 

 
31 Quebec (Attorney General) v. Kanyinda, 2026 SCC 7, [Kanyinda] at paras 39 – 46.  
32 Ibid at paras 208–209 
33 Vriend v. Alberta, 1998 816 (SCC) para 69 and paras 94–104. 
34 Affidavit of Kaitlin Schwann affirmed August 15, 2025  Sup RAR V.3 [Schwann Affidavit]. 

https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=%5B39%5D,of%20the%20test.
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=%5B208%5D,is%20reading%20in.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=9b0f9bd4f73944a48c443e3cd3fde687&searchId=2026-04-06T15:52:50:082/77be7751985c4b178086c441c90717be
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ad0ed595840a4d4f8b9e1a64e41a99e8&searchId=2026-04-06T15:17:54:504/263497359d88468eb96d2fc62f39f583#:~:text=69%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20It,of%20every%20individual.
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=ad0ed595840a4d4f8b9e1a64e41a99e8&searchId=2026-04-06T15:17:54:504/263497359d88468eb96d2fc62f39f583#:~:text=The%20effects%20of,IRPA%20constitutes%20discrimination.
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=7
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=7
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Divisional Court, which had defined the affected group as “sole support parents on social 

assistance.”35 The Court instead recognized “receipt of public assistance” as an independent 

analogous ground of discrimination, intersecting in that case with sex and marital status.36 The 

Court explained that recognizing this ground aligned with human rights legislation, reflected 

the historical disadvantage and negative stereotyping experienced by the group, and clarified 

and simplified the s. 15 analysis.37 The same reasoning applies in the present case: recognizing 

homelessness, like receipt of social assistance, as giving rise to distinct forms of stereotyping 

and discrimination similarly aligns with human rights legislation and clarifies the analysis of 

the intersection of homelessness with enumerated grounds of sex, Indigeneity and disability.  

26. In the application considered by Justice Valente, unlike in this case, homelessness was 

not alleged by the named respondents or the amicus to be an analogous ground. Justice 

Valente agreed with the Region’s position and relied on Lederer J.’s analysis in Tanudjaja to 

find that homelessness is not a personal characteristic for the purposes of s. 15.38 In the 

Corporation of the City of Kingston v. Doe the applicants argued that the equality rights of 

“chronically unhoused individuals” in encampments were violated. But, having decided the 

issue based on s.7, Justice Carter declined to rule on the s. 15 claim so as not to 

prejudice future cases.39 In Heegsma v. Hamilton (City), the parties agreed that homelessness 

was not an analogous ground and Justice Ramsay’s finding on this issue was not appealed to  

 
35 Falkiner v. Ontario (Minister of Community and Social Services) (2002), 59 OR (3d) 481 (CA) at 

paras 92–93.  
36 Ibid at para 93. 
37 Ibid at paras 86–91. 
38 The Regional Municipality of Waterloo v. Persons Unknown and to be Ascertained 2023 ONSC 5410 

at paras 125–127. 
39 The Corporation of the City of Kingston v. Doe, 2023 ONSC 6662 at para 33 and paras 118. 

https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=c4dacc0fd1b2499086e3ea1a34e33d8d&searchId=2026-04-07T00:12:46:176/b6b9376c882b4725bae429a9d685e1c4
https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=c4dacc0fd1b2499086e3ea1a34e33d8d&searchId=2026-04-07T00:12:46:176/b6b9376c882b4725bae429a9d685e1c4#:~:text=%5B92%5D%20The,of%20social%20assistance.
https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=c4dacc0fd1b2499086e3ea1a34e33d8d&searchId=2026-04-07T00:12:46:176/b6b9376c882b4725bae429a9d685e1c4#:~:text=93%5D%20In%20summary%2C%20the%20definition%20of%20spouse%20has%20subjected%20the%20respondents%20to%20differential%20treatment%20on%20the%20basis%20of%20three%20prohibited%20grounds%20of%20discrimination%3A%20sex%2C%20marital%20status%20and%20receipt%20of%20social%20assistance.
https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=c4dacc0fd1b2499086e3ea1a34e33d8d&searchId=2026-04-07T00:12:46:176/b6b9376c882b4725bae429a9d685e1c4#:~:text=86%5D%20Here%2C%20the%20Divisional%20Court,group%20as%20an%20analogous%20ground.
https://canlii.ca/t/jv6dc
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=fe32ff9b10384fe396d32b5d2783c3be&searchId=2025-10-31T04:25:56:571/657b83220e254b608fddb23d9404b1d7&searchUrlHash=AAAAAQAIV2F0ZXJsb28AAAAAAQ#:~:text=Although%20I%20agree,subsection%2015(1).
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc6662/2023onsc6662.html?resultId=e8fa7e9591204584878c495ba0509648&searchId=2026-04-01T09:14:44:411/2a89c44eb186400ca3599ed83df34b99&searchUrlHash=AAAAAQAKZW5jYW1wbWVudAAAAAAB
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc6662/2023onsc6662.html?resultId=e8fa7e9591204584878c495ba0509648&searchId=2026-04-01T09:14:44:411/2a89c44eb186400ca3599ed83df34b99&searchUrlHash=AAAAAQAKZW5jYW1wbWVudAAAAAAB#:~:text=However%2C%20in%20the,beds%20(emphasis%20added).
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc6662/2023onsc6662.html?resultId=e8fa7e9591204584878c495ba0509648&searchId=2026-04-01T09:14:44:411/2a89c44eb186400ca3599ed83df34b99&searchUrlHash=AAAAAQAKZW5jYW1wbWVudAAAAAAB#:~:text=%5B118%5D%C2%A0%C2%A0%20%C2%A0%C2%A0,para.%20181.
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the Court of Appeal.40 In light of the Court of Appeal’s explicit decision not to uphold Justice 

Lederer’s reasoning in Tanudjaja, CCPI/NRHN submit that this critical question should be 

considered and decided in the present case, based on appellate and Supreme Court of Canada 

jurisprudence and the evidence adduced by the Cross-Applicants.41 

27. In Kanyinda, the Chief Justice summarized the criteria that can be used to identify an 

analogous ground and to “keep the focus on equality for groups that are disadvantaged in the 

larger social and economic context.”42 These include: distinctions based on stereotypes that 

undermine dignity; evidence of historical disadvantage or status as a discrete and insular 

minority; social vulnerability and marginalization; personal characteristics that are immutable 

or constructively immutable; and recognition in law that the ground is discriminatory.43 The 

evidence in Kaitlin Schwann’s affidavit along with the supporting research she adopts 

establish that all of the factors identified in Kanyinda and the Court’s previous jurisprudence 

weigh in favour of recognizing homelessness as an analogous ground under s. 15.44  

28. Schwann points out that responses to homeless persons are often informed by 

stereotypes characterizing them as morally suspect, as being homeless by choice, and as 

criminals or law-breakers.45 “Laws, policies, business practices and media stories depict and 

treat homeless people as morally inferior, undeserving of assistance, authors of their own 

misfortune.”46 As the Supreme Court has noted, historically, “the essence of the offence of 

 
40 Heegsma v. Hamilton (City), 2024 ONSC 7154 at para 81. Heegsma v. Hamilton (City), 2025 ONCA 

904 at para 29. 
41 Tanudjaja ONCA at para 62.  
42 Kanyinda, at para 217. 
43 Ibid. 
44 Ibid, Miron v. Trudel, 1995 SCC 97 at para. 147–149. 
45 Schwann Affidavit, at para. 46 
46 Ibid at para 52, citing Report of the Special Rapporteur on Adequate Housing, Exhibit D at para 19. 

https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7154/2024onsc7154.html?resultId=7f99628003e649a190f59539a3ecc05a&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7154/2024onsc7154.html?resultId=7f99628003e649a190f59539a3ecc05a&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce#:~:text=%5B82%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20The%20only%20characteristic%20that%20the%20applicants%20all%20share%20is%20homelessness.%20It%20is%20agreed%20that%20homelessness%20is%20not%20an%20enumerated%20or%20analogous%20ground.
https://www.canlii.org/en/on/onca/doc/2025/2025onca904/2025onca904.html?resultId=7d576b9792e7458298e56c0b22ae6a79&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce
https://www.canlii.org/en/on/onca/doc/2025/2025onca904/2025onca904.html?resultId=7d576b9792e7458298e56c0b22ae6a79&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce#:~:text=I%20am%20not%20satisfied%20that%20CCPI,leave%20to%20intervene%20is%20therefore%20dismissed.
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=%5B62%5D%20In%20my%20view%2C%20the%20motion%20judge%20erred%20by%20concluding%20that%20it%20is%20settled%20law%20that%20the%20government%20can%20have%20no%20positive%20obligation%20under%20s.%207%20to%20address%20homelessness.%20To%20the%20contrary%2C%20Gosselin%20specifically%20leaves%20the%20issue%20of%20positive%20obligations%20under%20s.%207%20open%20for%20another%20day.
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=%5B217%5D,the%20enumerated%20grounds.
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii97/1995canlii97.html
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii97/1995canlii97.html#:~:text=LXVII.%20The,per%20Cory%20J.
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=7
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=27
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=30
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vagrancy was that of being a loose, idle or disorderly person or vagrant” and, even after 

reforms designed to address this concern, “it is significant that the acts prohibited were still 

primarily related to the status of the accused rather than the nature of the acts themselves.”47 

29. Homelessness is also characterized by social vulnerability and marginalization, which 

is directly linked to patterns of neglect of essential needs. Schwann explains that homeless 

people are extremely vulnerable to violence, yet they rarely report incidents of violence 

because of negative experiences with the justice system.48 She notes that “Opposition from 

residents to the development of housing for individuals experiencing homelessness is 

common, and some municipalities deliberately withhold access to essential services—such as 

water and sanitation—as a means of displacing them.”49  

30. Homelessness also defines a personal characteristic that is immutable both because it is 

not within the individual’s control and because it becomes deeply embedded in personal 

identity such that it is difficult to change.50 As with many other enumerated and analogous 

grounds under s. 15, while homelessness may be defined in different ways, it is clearly subject 

to definition, as evident from multiple surveys and census data reporting on the number of 

homeless people, including the data provided by the Region in its evidence.51 The national 

point in time count of homeless persons defines homelessness as “being without a permanent 

and secure place to live, and includes sleeping in shelters, on the streets, or living temporarily 

with others without having your own permanent housing (e.g., couch surfing).”52 

 
47 R. v. Heywood, 3 SCR 761 at p. 782. 
48 Schwann Affidavit at paras 39–40.  
49 Ibid at para 41 
50 Ibid at para 38. 
51 Factum of the Respondent (March 13, 2026) at para 22. 
52 2024 PIT Survey, in Ex C to Kubis Aff., RARV.4, p. 35. 

https://canlii.ca/t/1frnd
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii34/1994canlii34.html?resultId=fe35751cb5d6448690f883565a5266a6&searchId=2026-04-03T07:46:20:579/df6e9351db3b43c7982f48aaed539453#:~:text=I.%C2%A0%C2%A0Legislative,changed%C2%A0in%20substance.
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=7
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=23
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=24
https://www.socialrights.ca/Waterloo/Affidavit%20of%20Kaitlin%20Schwan.pdf#page=23
https://www.socialrights.ca/Waterloo/Factum%20-%20Applicant%20-%20Regional%20Municipality%20of%20Waterloo%20-%2013-MAR-2026.pdf
https://www.socialrights.ca/Waterloo/Factum%20-%20Applicant%20-%20Regional%20Municipality%20of%20Waterloo%20-%2013-MAR-2026.pdf#page=16
https://www.socialrights.ca/Waterloo/Responding%20Record%20Vol.%204%20-%20Respondents%20-%20Persons%20Unknown%20-%2009-JUL-2025.pdf#page=35
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31. Finally, homelessness is a recognized ground of discrimination in both international and 

domestic law. Manitoba’s Human Rights Code, prohibits discrimination because of “social 

disadvantage” expressly including homelessness.53 New Brunswick, Quebec and the 

Northwest Territories, prohibit discrimination based on social condition which has been 

interpreted as including homelessness.54   

32. Recognizing homelessness as an analogous ground of discrimination clarifies the 

obligation to take positive measures to address the effects of systemic discrimination and to 

accommodate the needs of those who are homeless. Auton (Guardian ad litem of) v. British 

Columbia (Attorney General) confirms that a legislative choice not to provide a particular 

benefit does not offend s. 15, “absent discriminatory purpose or effect.” However, a failure to 

provide access to a program necessary to address systemic disadvantage or to accommodate 

the needs of protected groups may itself constitute such a discriminatory effect, requiring 

governments to ensure access to necessary programs or services.55 

33. In Vriend, the Supreme Court clarified that a substantive equality analysis also applies 

to a failure to act, or to “the sounds of silence,” in that case by considering the differential 

effect of a failure to provide protection from discrimination based on sexual orientation on 

gays and lesbians, who need the protection, as compared to heterosexuals, who do not.56 In 

Eldridge v. British Columbia (Attorney General), the Supreme Court rejected the argument 

 
53 The Human Rights Code, C.C.S.M. c. H175, s.1.  
54 Charter of human rights and freedoms, CQLR c. C-12, s. 10; Human Rights Act, RSNB 2011, c. 171, 

ss. 2(1) and 3(1); Human Rights Act, SNWT 2002, c. 18, s. 5(1); Commission des droits de la personne 

et des droits de la jeunesse (Levasseur) c. Ville de Montréal (SPVM), 2025 QCTDP. 
55 Auton (Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78 at para 41; 

Fraser v. Canada (Attorney General), 2020 SCC 28 at para 54; Eldridge v. British Columbia (Attorney 

General), 1997 SCC 327 [Eldridge] at paras 72–74,  94;  Kanyinda at  paras 86 and 109–110. 
56 Vriend, at paras 82–83.  

https://web2.gov.mb.ca/laws/statutes/ccsm/h175.php
https://web2.gov.mb.ca/laws/statutes/ccsm/h175.php#:~:text=%22social%20disadvantage%22,underemployment%3B%20(%C2%AB%E2%80%AFd%C3%A9savantage%20social%E2%80%AF%C2%BB)
https://www.legisquebec.gouv.qc.ca/en/document/cs/c-12
https://canlii.ca/t/5634j
https://canlii.ca/t/55fwx
https://canlii.ca/t/k95z4
https://canlii.ca/t/k95z4
https://www.canlii.org/en/ca/scc/doc/2004/2004scc78/2004scc78.html?resultId=37094e09c8264010ba3e0eea673a280e&searchId=2026-04-03T14:07:35:061/4d922ddaae1c44b4940cbbb6b0c5b117
https://www.canlii.org/en/ca/scc/doc/2004/2004scc78/2004scc78.html?resultId=37094e09c8264010ba3e0eea673a280e&searchId=2026-04-03T14:07:35:061/4d922ddaae1c44b4940cbbb6b0c5b117#:~:text=41%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20It,at%20para.%2016
https://canlii.ca/t/jb370
https://www.canlii.org/en/ca/scc/doc/2020/2020scc28/2020scc28.html#:~:text=%5B54%5D-,In%20other%20cases%2C%20the%20problem%20is%20not%20%E2%80%9Cheadwinds%E2%80%9D%20built%20into%20a,meaningfully%20communicate%20with%20health%20care%20providers%20(paras.%C2%A069%2C%2071%20and%2083).,-%5B55%5D
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=f18a269c556e4c0fad9dabbdb74510a0&searchId=2026-04-06T16:46:29:387/f90cc374b6354a59a25d248ef6cad7cc#:~:text=82%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20The,merely%20formal%20equality.
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce#:~:text=72-,Once%20it%20is%20accepted%20that%20effective%20communication%20is%20an%20indispensable%20component,similar%20benefit%20program%20was%20%E2%80%9Cnot%20created%20by%20legislation%20but%20by%20nature%E2%80%9D.,-75%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20In
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce#:~:text=In%20summary%2C%20I,%2C%20supra.
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=%5B86%5D,Dr.%20Hanley%E2%80%99s%20findings.
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=%5B109%5D,para.%20155).
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=f18a269c556e4c0fad9dabbdb74510a0&searchId=2026-04-06T16:46:29:387/f90cc374b6354a59a25d248ef6cad7cc
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=f18a269c556e4c0fad9dabbdb74510a0&searchId=2026-04-06T16:46:29:387/f90cc374b6354a59a25d248ef6cad7cc#:~:text=The%20second%20distinction,from%20the%20IRPA
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that governments are not obliged “to implement programs to alleviate disadvantages that exist 

independently of state action,” describing such an approach as a “thin and impoverished vision 

of s. 15.”57 The Court held in that case that the failure to provide interpreter services created a 

discriminatory distinction between people who were Deaf, who required the benefit, and the 

hearing, who did not.58 Most recently, as discussed above, the denial of access to subsidized 

childcare was found in Kanyinda to create a distinction between those who disproportionately 

require the benefit—predominantly women, and those who do not.59  

34. These cases establish that s. 15 requires courts to examine the discriminatory impact of 

denying access to programs or benefits that are necessary to address the systemic inequality 

experienced by homeless people, particularly those who are Indigenous, people with 

disabilities and women, including accessible shelter, access to longer term housing options 

and to necessary support services. The dominant equality issue in the present case is the 

differential impact on homeless persons of a continued failure to apply and implement the 

rights-based approach affirmed in the PECH.  It is by explicitly recognizing homelessness as 

an analogous ground of discrimination that the court can most directly and effectively 

recognize and address this serious Charter violation. 

iii) Judicially Discoverable and Manageable Standard for Assessing Whether the 

Measures Adopted to Address Homelessness are Compliant with ss. 7 and 15 

35. The central question raised by the Court of Appeal in Tanudjaja was whether, in the 

context of a justiciable claim such as the present one, governments can be held accountable for 

ensuring the Charter rights of those who are homeless based on “judicially discoverable and 

 
57 Eldridge at paras 72–73. 
58 Ibid. 
59 Kanyinda at para 72. 

https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce#:~:text=72-,Once%20it%20is%20accepted%20that%20effective%20communication%20is%20an%20indispensable%20component,inequality%3B%20Thibaudeau%2C%20at%20para.%2038%20(per%20L%E2%80%99Heureux%2DDub%C3%A9%20J.).,-74%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20The
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd#:~:text=I%20agree%20with%20Ms,barriers%20entering%20the%20workforce.


16 

 

manageable standards.”60 As now Justice Lorne Sossin explains, the decision in Tanudjaja 

clarifies that justiciability turns on the existence of manageable standards with legal content 

that courts can apply, rather than on whether a claim involves a positive duty to act or engages 

with complex social policy issues.61  

36. In Chaoulli v. Quebec (Attorney General), in the context of health care wait times found 

to threaten the right to life, Justice Deschamps noted that the question is not whether the issues 

are complex, but whether the court “has the necessary tools to evaluate the government’s 

measure.” As she expressed it: “Governments have promised on numerous occasions to find a 

solution to the problem of waiting lists. Given the tendency to focus the debate on a 

sociopolitical philosophy, it seems that governments have lost sight of the urgency of taking 

concrete action. The courts are therefore the last line of defence for citizens.”62 

37. In Mathur v. Ontario, the province argued, relying on Tanudjaja, that requiring climate 

targets compliant with s. 7 would be “so devoid of content as to be meaningless.”63 The Court 

of Appeal rejected this argument, holding instead that Ontario’s adoption of Paris Agreement-

aligned targets provided intelligible standards against which Charter compliance could be 

assessed. As it explained: “If a breach … is declared, there are clear international standards… 

that can inform what a constitutionally compliant Target and Plan should look like.”64 

Similarly, in La Rose v. Canada, the Federal Court of Appeal rejected the government’s 

Tanudjaja-based non-justiciability argument, holding that the appellants had tied the alleged s. 

 
60 Tanudjaja v. Canada (Attorney General), 2014 ONCA 852 [Tanudjaja] at para 33 (Pardu J.A.) 
61 Lorne Sossin and Gerard Kennedy, Boundaries of Judicial Review: The Law of Justiciability in 

Canada, 3rd ed (Toronto: Thomson Reuters, 2023) [Sossin Kennedy] Section 6.15 at 413–419. 
62 Chaoulli v. Quebec (Attorney General), 2005 SCC 35 at para 96. 
63 Mathur v. Ontario, 2024 ONCA 762 [Mathur] at para 71. 
64 Ibid at para 70. 

https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224#:~:text=%5B33%5D%20Finally,of%20housing%20policy.
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf#page=14
https://www.canlii.org/en/ca/scc/doc/2005/2005scc35/2005scc35.html?resultId=ab46859dfb0041529547a9d3714e8122&searchId=2026-04-06T16:52:27:804/8373e7df9c9d459f96cedd45e429ccd6
https://www.canlii.org/en/ca/scc/doc/2005/2005scc35/2005scc35.html?resultId=ab46859dfb0041529547a9d3714e8122&searchId=2026-04-06T16:52:27:804/8373e7df9c9d459f96cedd45e429ccd6#:~:text=96%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20The,defence%20for%20citizens.
https://canlii.ca/t/k7c3v
https://canlii.ca/t/k7c3v
https://www.canlii.org/en/on/onca/doc/2024/2024onca762/2024onca762.html?resultId=e8dbbdfbe03f4c15ac0bd36938d57e9c&searchId=2025-10-31T08:22:48:817/da0e443501ad4ad58fbf31b77811af89#:~:text=Finally%2C%20and%20importantly%2C%20Ontario%E2%80%99s%20argument%20that%20ordering%20a%20%E2%80%9Cscience%2Dbased%E2%80%9D%20target%20would%20be%20%E2%80%9Cso%20devoid%20of%20content%20as%20to%20be%20effectively%20meaningless%E2%80%9D%20is%20belied%20by%20its%20choice%20stated%20in%20the%20Plan%20to%20align%20its%20Target%20to%20Canada%E2%80%99s%202030%20target%20under%20the%20international%20standard%20of%20the%20Paris%20Agreement.
https://www.canlii.org/en/on/onca/doc/2024/2024onca762/2024onca762.html#:~:text=Second%2C%20the%20appellants,standards%20are%20measurable.
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7 deprivation to “legally defined, objective standards” derived from Canada’s Paris Agreement 

commitments, which supplied the requisite judicially manageable standards.65 

38. Commitments to eliminate homelessness and ensure access to adequate housing are 

similarly grounded in international obligations and domestic legislative frameworks, and 

provide the same kind of structured, reviewable standards as recognized in Mathur and La 

Rose. For example, the 2019 National Housing Strategy Act (NHSA) imposes clear, statutory 

obligations on the federal government to establish goals, timelines and participatory 

mechanisms consistent with the recognition “that housing is essential to the inherent dignity 

and well-being of the person and to building sustainable and inclusive communities” and that 

“the right to adequate housing is a fundamental human right affirmed in international law.”66  

39. In particular, the NHSA affirms the government’s commitment to “the progressive 

realization of the right to adequate housing as recognized in the International Covenant on 

Economic, Social and Cultural Rights.”67 “Progressive realization” under article 2(1) of the 

ICESCR requires States to take steps, by all appropriate means, including legislation, and to 

the maximum of available resources, toward the full realization of Covenant rights.68 With the 

adoption of a petition procedure for the ICESCR in 2008, the Committee was expressly 

directed to establish structured, reviewable standards for assessing “the reasonableness of the 

steps taken” by States.69 In eviction cases, such as the present one, the Committee requires 

both immediate protections, including access to alternative accommodation, and systemic 

 
65 La Rose v. Canada, 2023 FCA 241 at paras 37–38. 
66 National Housing Strategy Act SC 2019, c. 29, s. 313. 
67 Ibid at s. 4(d). 
68 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS 3, 

[ICESCR] art 2(1). 
69 Optional Protocol to the International Covenant on Economic, Social and Cultural Rights, 10 

December 2008, 2922 UNTS 27, art 8(4). 

https://www.canlii.org/en/ca/fca/doc/2023/2023fca241/2023fca241.html?resultId=22bb098fd67248a2813461ffb720cec6&searchId=2026-04-07T00:03:14:800/d7ab441a109c4f79bd067fb17a53febd
https://www.canlii.org/en/ca/fca/doc/2023/2023fca241/2023fca241.html?resultId=22bb098fd67248a2813461ffb720cec6&searchId=2026-04-07T00:03:14:800/d7ab441a109c4f79bd067fb17a53febd#:~:text=%5B37%5D,challenges%20to%20policy.
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html#:~:text=(d)%C2%A0further%20the%20progressive%20realization%20of%20the%20right%20to%20adequate%20housing%20as%20recognized%20in%20the%20International%20Covenant%20on%20Economic%2C%20Social%20and%20Cultural%20Rights.
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-international-covenant-economic-social-and
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-international-covenant-economic-social-and#:~:text=When%20examining%20communications%20under%20the%20present%20Protocol%2C%20the,of%20the%20rights%20set%20forth%20in%20the%20Covenant.
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measures, including comprehensive plans with consultation, resource allocation, prioritization 

of those most in need, intergovernmental coordination, and the use of indicators, timelines, 

and monitoring mechanisms.70 These constitute concrete, judicially cognizable criteria which 

the NHSA incorporates into legislation and the PECH draws on through the explicit 

commitment to a rights-based approach to ending homelessness in the Region.71  

40. These standards mirror those accepted in climate litigation and other Charter contexts. 

International human rights norms, expressly incorporated into domestic frameworks such as 

the NHSA and reflected in regional strategies like the PECH, provide sufficiently clear legal 

benchmarks for assessing the implementation of measures required for compliance with ss. 7 

and 15. Where governments commit to goals, such as the Region’s commitment to eliminating 

chronic homelessness by 2030, but fail to implement the corresponding measures required to 

safeguard Charter rights, in this case to life, security of the person and equality of persons 

who are homeless, courts can competently and legitimately review that failure against these 

standards.72 

IV – REMEDY 

41. The Supreme Court has directed that courts must take a “purposive” approach to 

crafting appropriate and just remedies to “meaningfully vindicate” the rights of the claimants, 

employing means that invoke the function and powers of a court and remaining flexible and 

responsive to the needs of a given case.73   

 
70 Ben Djazia and Bellili v. Spain, UN CESCR, Communication No 5/2015, E/C.12/61/D/5/2015 

(2017) at para 21(d); Hamid Saydawi and Masir Farah v. Italy E/C.12/75/D/226/2021 at para 13(d). 
71 NHSA ss. 4, 5, 13(h), 13.1(4);  
72 Sossin Kennedy at 413. 
73 Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62 at paras 55–58. 

https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=IHxUxzBNx1SkMhQvulr7qdBlcMSDHYxt5eXzU6infYLtD9L9LeQ8rFw80Ui9RlDFWmZATqEHrUi6fmtxS2TwOk2RW4mYO%2bq2VHqlSgHVL8g%3d
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=IHxUxzBNx1SkMhQvulr7qdBlcMSDHYxt5eXzU6infYLtD9L9LeQ8rFw80Ui9RlDFWmZATqEHrUi6fmtxS2TwOk2RW4mYO%2bq2VHqlSgHVL8g%3d#:~:text=21.The%20Committee,and%20measurable%20manner.
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=OjpJ5Nigqx0%2fXirmcI8TwWsiwSa2W1PQwL3mgSsPjZNT3bcRKiFWFN9MWitgIxIguth5Q3II89qfgnrDUXQ6Zi9cz4javIwuJC6vaSUfJ3w%3d
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=OjpJ5Nigqx0%2fXirmcI8TwWsiwSa2W1PQwL3mgSsPjZNT3bcRKiFWFN9MWitgIxIguth5Q3II89qfgnrDUXQ6Zi9cz4javIwuJC6vaSUfJ3w%3d#:~:text=(d)To%20develop,and%20measurable%20manner.
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html#:~:text=4%C2%A0It%20is,and%20Cultural%20Rights.
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html#:~:text=5%C2%A0(1,experience%20of%20homelessness.
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html#:~:text=h)%C2%A0submit,Housing%20Strategy%3B%20and
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html#:~:text=4)%C2%A0If,National%20Housing%20Strategy.
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf#page=14
https://www.canlii.org/en/ca/scc/doc/2003/2003scc62/2003scc62.html?resultId=8f78fbc5f96242f8bc73f51b6cf97eee&searchId=2026-04-07T08:37:55:430/cef1bbfae197457b9fd1a93904e9fc0d
https://www.canlii.org/en/ca/scc/doc/2003/2003scc62/2003scc62.html?resultId=8f78fbc5f96242f8bc73f51b6cf97eee&searchId=2026-04-07T08:37:55:430/cef1bbfae197457b9fd1a93904e9fc0d#:~:text=First%2C%20an%20appropriate,securing%20the%20right


19 

 

42. In the present case, simply declaring the By-law unconstitutional, while necessary, is 

not sufficient. It is neither responsive to the application before the Court, requesting 

clarification of the Region’s constitutional obligations, nor does it vindicate the Charter rights 

of the Respondents and other homeless persons in the Region.  

43. The Ontario Court of Appeal recognized in Mathur, as Felman JA did in Tanudjaja, and 

the Supreme Court did in Eldridge, that the obligation to fashion just and effective Charter 

remedies requiring government action may be satisfied by declaratory relief.74 In Mathur, the 

Court noted that a declaratory order avoids judicial intrusion into the policy domain: 

First, the appellants’ requested relief includes declaratory relief, including a 

declaration that the Target violates their ss. 7 and 15 Charter rights, which may be 

ordered without the necessity of telling Ontario precisely what to do to make its 

Target Charter compliant. As the Supreme Court stated in Canada (Prime Minister) 

v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 44, at para. 47, a court can exercise its 

discretion to grant declaratory relief as a proper remedy and, “respectful of the 

responsibilities of the executive and the courts, … provide the legal framework for 

the executive to exercise its functions and to consider what actions to take … in 

conformity with the Charter.”75 

 

44. While it is the Applicant, in co-ordination with other levels of government, that must 

implement the rights-based approach affirmed in the PECH by adopting and implementing 

targets and timelines, it is a proper role for the Court to provide the direction the Applicant has 

requested as to what is required to effectively protect the Charter rights at issue in this case.  

45. The Supreme Court has established that in appropriate cases, courts may also retain 

supervisory jurisdiction over the implementation of remedies – an approach employed in the 

Charter minority language rights context.76 This remedial approach has also been adopted in 

 
74 Tanudjaja at para 85; Eldridge at para 96. 
75 Mathur at para 69.   
76 Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62 at paras 87-88. 

https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec7_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html#sec15_smooth
https://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
https://www.canlii.org/en/ca/scc/doc/2010/2010scc3/2010scc3.html
https://www.canlii.org/en/ca/scc/doc/2010/2010scc3/2010scc3.html#par47
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=235c98c385c94267b734bade97b11337&searchId=2025-11-11T10:10:59:152/0535079921894edca5e1aa07ed8a6505#:~:text=Second%2C%20this%20court,notice%20of%20application.
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=fd969b446b8941eaaf192f0852c47343&searchId=2026-04-07T18:35:34:585/85350b9a067f47b69bf3e77e30f38a04#:~:text=96%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20A,Ministry%20of%20Health.
https://canlii.ca/t/k7c3v
https://www.canlii.org/en/on/onca/doc/2024/2024onca762/2024onca762.html?resultId=fdda92587b614a1299208d6c6967d0b1&searchId=2025-10-31T07:18:48:823/26eccb8c132b4bbab8f505fbc27c3f03#:~:text=First%2C%20the%20appellants,for%20the%20executive
https://www.canlii.org/en/ca/scc/doc/2003/2003scc62/2003scc62.html?resultId=8f78fbc5f96242f8bc73f51b6cf97eee&searchId=2026-04-07T08:37:55:430/cef1bbfae197457b9fd1a93904e9fc0d
https://www.canlii.org/en/ca/scc/doc/2003/2003scc62/2003scc62.html?resultId=8f78fbc5f96242f8bc73f51b6cf97eee&searchId=2026-04-07T08:37:55:430/cef1bbfae197457b9fd1a93904e9fc0d#:~:text=87%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%C2%A0%20Section,the%20required%20dates.
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the housing context, under provincial human rights legislation, to ensure that persons with 

disabilities are able to live in the community with necessary supports.77  

46. In light of the Region’s request for direction and in the interests of judicial economy, to 

avoid the need for further applications, such a supervisory order would be an appropriate 

remedial response in this case – providing both greater legal certainty for the Region and more 

meaningful accountability for commitments to protect the Charter rights of the Respondents. 

47. In CCPI/NRHN’s submission, an “appropriate and just” remedy in the present case 

must ensure that the Region will establish and adhere to a reasonable timeline to:  

i) Develop and support a sufficient number of adequate and accessible shelter spaces for 

those in the Region who need them and, in the interim, allow the encampment at 100 

Victoria to remain open until a safe and secure alternative site is developed and 

maintained in accordance with the Encampment Protocol; and 

ii) Follow through on its commitment to co-develop with stakeholders, civil society 

organizations and experts, and in co-ordination with provincial and federal 

governments, clear goals, timelines, targets and accountability mechanisms for the 

Region’s Plan to End Chronic Homelessness, based on the rights-based approach and 

international human rights norms affirmed in the PECH. 

 

 

All of which is respectfully submitted 

 

 

Martha Jackman 

Counsel for CCPI/NRHN  

 
77 Disability Rights Coalition v. Nova Scotia Interim Consent Order, Nova Scotia Human Rights Board 

of Inquiry, File No.51000-30-H14-0148 (June 28, 2023). 

https://humanrights.novascotia.ca/sites/default/files/decision_reporting_interim_consent_order_and_interim_settlement_and_on_retaining_jurisdiction.pdf


21 

 

Schedule A: List of Authorities 

 

Caselaw 

 

1. Auton (Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78. 

2. Cambie Surgeries Corporation v. British Columbia (Attorney General), 2022 BCCA 245. 

3. Chaoulli v. Quebec (Attorney General), 2005 SCC 35. 

4. Commission des droits de la personne et des droits de la jeunesse (Levasseur) c. Ville de 

Montréal (SPVM), 2025 QCTDP. 

5. Disability Rights Coalition v. Nova Scotia, Interim Consent Order, Nova Scotia Human 

Rights Board of Inquiry, File No. 51000-30-H14-0148 (28 June 2023). 

6. Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62. 

7. Eldridge v. British Columbia (Attorney General), 1997 SCC 327. 

8. Falkiner v. Ontario (Minister of Community and Social Services) (2002), 59 OR (3d) 481 

(CA) 

9. Fraser v. Canada (Attorney General), 2020 SCC 28. 

10. Gosselin v. Québec (Attorney General), 2002 SCC 84. 

11. Heegsma v. Hamilton (City), 2024 ONSC 7154. 

12. Heegsma v. Hamilton (City), 2025 ONCA 904. 

13. Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927. 

14. Kanyinda v. Quebec (Attorney General), 2026 SCC 7. 

15. Kingston (Corporation of the City) v. Doe, 2023 ONSC 6662. 

16. La Rose v. Canada, 2023 FCA 241. 

17. Mathur v. Ontario, 2024 ONCA 762. 

18. Miron v. Trudel, 1995 SCC 97. 

19. New Brunswick (Minister of Health and Community Service) v. G(J), 1999 SCC 47. 

20. Quebec (Attorney General) v. 9147-0732 Québec inc., 2020 SCC 32. 

https://www.canlii.org/en/ca/scc/doc/2004/2004scc78/2004scc78.html?resultId=37094e09c8264010ba3e0eea673a280e&searchId=2026-04-03T14:07:35:061/4d922ddaae1c44b4940cbbb6b0c5b117
https://www.canlii.org/en/bc/bcca/doc/2022/2022bcca245/2022bcca245.html?resultId=d465fe56db6541618deb9070e60b15ca&searchId=2026-04-02T20:30:01:663/f3709377469c4f05909f65e7af37988b&searchUrlHash=AAAAAQAKd2FpdCB0aW1lcwAAAAAB
https://www.canlii.org/en/ca/scc/doc/2005/2005scc35/2005scc35.html?resultId=ab46859dfb0041529547a9d3714e8122&searchId=2026-04-06T16:52:27:804/8373e7df9c9d459f96cedd45e429ccd6
https://canlii.ca/t/k95z4
https://canlii.ca/t/k95z4
https://humanrights.novascotia.ca/sites/default/files/decision_reporting_interim_consent_order_and_interim_settlement_and_on_retaining_jurisdiction.pdf
https://humanrights.novascotia.ca/sites/default/files/decision_reporting_interim_consent_order_and_interim_settlement_and_on_retaining_jurisdiction.pdf
https://www.canlii.org/en/ca/scc/doc/2003/2003scc62/2003scc62.html?resultId=8f78fbc5f96242f8bc73f51b6cf97eee&searchId=2026-04-07T08:37:55:430/cef1bbfae197457b9fd1a93904e9fc0d
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii327/1997canlii327.html?resultId=3f3eedb9f239405eaf22174715b73f0a&searchId=2026-04-03T14:24:41:954/a53362b8c3154494b9be23c1f7b465ce
https://www.canlii.org/en/on/onca/doc/2002/2002canlii44902/2002canlii44902.html?resultId=c4dacc0fd1b2499086e3ea1a34e33d8d&searchId=2026-04-07T00:12:46:176/b6b9376c882b4725bae429a9d685e1c4
https://canlii.ca/t/jb370
https://www.canlii.org/en/ca/scc/doc/2002/2002scc84/2002scc84.html?resultId=5a21f677e17a460cacc1b3c2a77dfab1&searchId=2025-11-12T13:12:29:137/b02c37e730994a67a05b6c5ce5e562b2
https://www.canlii.org/en/on/onsc/doc/2024/2024onsc7154/2024onsc7154.html?resultId=7f99628003e649a190f59539a3ecc05a&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce
https://www.canlii.org/en/on/onca/doc/2025/2025onca904/2025onca904.html?resultId=7d576b9792e7458298e56c0b22ae6a79&searchId=2026-04-06T16:04:10:127/ddb899b4368d4e36940c9c569183c2ce
https://www.canlii.org/en/ca/scc/doc/1989/1989canlii87/1989canlii87.html?resultId=1ca373a94fb542558c9f8cc7ef2c2fed&searchId=2025-11-12T09:50:07:028/17e224d503eb4766b49859336b316d01
https://www.canlii.org/en/ca/scc/doc/2026/2026scc7/2026scc7.html?resultId=77a268aa9d3040fc9a4e55e39a18e47d&searchId=2026-04-03T03:09:49:078/11b86fa6d2954c67b80889ca098a4ecd
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc6662/2023onsc6662.html?resultId=e8fa7e9591204584878c495ba0509648&searchId=2026-04-01T09:14:44:411/2a89c44eb186400ca3599ed83df34b99&searchUrlHash=AAAAAQAKZW5jYW1wbWVudAAAAAAB
https://www.canlii.org/en/ca/fca/doc/2023/2023fca241/2023fca241.html?resultId=c9be5e2bf8df4789838ff1e4e2b59314&searchId=2026-04-02T20:21:35:204/e432f1093e3043c390e724757041c551
https://canlii.ca/t/k7c3v
https://www.canlii.org/en/ca/scc/doc/1995/1995canlii97/1995canlii97.html
https://canlii.ca/t/1fqjw
https://canlii.ca/t/jbf0p


22 

 

21. R. v. Heywood, [1994] 3 S.C.R. 761. 

22. R. v. Prosper, [1994] 3 S.C.R. 236. 

23. St. Theresa Point First Nation v. Canada, 2025 FC 1926. 

24. Tanudjaja v. Attorney General (Canada) (Application), 2013 ONSC 5410. 

25. Tanudjaja v. Canada (Attorney General), 2014 ONCA 852. 

26. Taylor v. Newfoundland and Labrador, 2026 SCC 5. 

27. The Regional Municipality of Waterloo v. Persons Unknown and to be Ascertained, 2023 

ONSC 670. 

28. Toussaint v. Canada (Attorney General), 2022 ONSC 4747. 

29. Vriend v. Alberta, 1998 SCC 816. 

International Documents 

30. UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment 

No. 7: The Right to Adequate Housing (Art. 11.1): Forced Evictions, E/1998/22 (20 May 

1997). 

31. Report of the Special Rapporteur on Adequate Housing as a Component of the Right to 

an Adequate Standard of Living, and on the Right to Non-Discrimination in this Context, 

UNGAOR, 73rd Session, A/73/310/Rev.1 (2018). 

32. International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 

171. 

33. UN Human Rights Committee, Concluding Observations, Canada, CCPR/C/79/Add.105. 

34. UN Human Rights Committee, General Comment No. 36, CCPR/C/GC/36 (3 September 

2019). 

35. UN Human Rights Committee, Concluding Observations, Canada, CCPR/C/CAN/CO/7 

(23 March 2026). 

36. International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 

993 UNTS 3. 

37. Optional Protocol to the International Covenant on Economic, Social and Cultural 

Rights, 10 December 2008, 2922 UNTS 27. 

38. Ben Djazia and Bellili v. Spain, UN CESCR, Communication No. 5/2015, 

E/C.12/61/D/5/2015 (2017). 

https://www.canlii.org/en/ca/scc/doc/1994/1994canlii34/1994canlii34.html?resultId=fe35751cb5d6448690f883565a5266a6&searchId=2026-04-03T07:46:20:579/df6e9351db3b43c7982f48aaed539453
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii65/1994canlii65.html?resultId=0a389a7b2c174a9eb580bac38cb553f6&searchId=2026-04-02T09:35:51:481/269d940798a6405e937ca0a679d1b6a7
https://www.canlii.org/en/ca/fct/doc/2025/2025fc1926/2025fc1926.html?resultId=503cbd182c1d4db5929364bf75573a74&searchId=2026-04-02T10:06:06:905/f291aa74e2934e17a0e07f0b02989199
https://www.canlii.org/en/on/onsc/doc/2013/2013onsc5410/2013onsc5410.html?resultId=185da40d39f14477b021bcf3fc721662&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/on/onca/doc/2014/2014onca852/2014onca852.html?resultId=9ef96d39b3f840ce90a76dad3a036ecb&searchId=2025-10-27T09:27:32:449/1380fd8b67494c28b4d9d90e91696224
https://www.canlii.org/en/ca/scc/doc/2026/2026scc5/2026scc5.html?resultId=d77f2b5ddcb446e08636bb8de00a0301&searchId=2026-04-06T10:03:23:828/eb694b250ac945c9ba94a52455195e3c
https://www.canlii.org/en/on/onsc/doc/2023/2023onsc670/2023onsc670.html?resultId=15771f25fc9f484ca3b8986a2284f958&searchId=2026-04-02T08:23:58:155/bfd61f1cac4441d1ba6dc9e83b1dc223&searchUrlHash=AAAAAQAPZW5jYW1wbWVudCAyMDIzAAAAAAE
https://www.canlii.org/en/on/onsc/doc/2022/2022onsc4747/2022onsc4747.html?resultId=531c65c4f6bd45c88c28ea69b1f103b3&searchId=2025-11-05T13:14:33:588/412a1ad76b3f4199b997a5183297400c&searchUrlHash=AAAAAQAGUGVyZWxsAAAAAAE
https://www.canlii.org/en/ca/scc/doc/1998/1998canlii816/1998canlii816.html?resultId=9b0f9bd4f73944a48c443e3cd3fde687&searchId=2026-04-06T15:52:50:082/77be7751985c4b178086c441c90717be
https://hrlibrary.umn.edu/gencomm/escgencom7.htm
https://hrlibrary.umn.edu/gencomm/escgencom7.htm
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf
http://www.unhousingrapp.org/user/pages/04.resources/A-73-301-Rev1p.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://socialrights.ca/Waterloo/ccpr-can-1999.pdf
https://docs.un.org/en/CCPR/C/GC/36
https://www.socialrights.ca/HRCom2026/CCPR-Canada-2026.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-international-covenant-economic-social-and
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-international-covenant-economic-social-and
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=IHxUxzBNx1SkMhQvulr7qdBlcMSDHYxt5eXzU6infYLtD9L9LeQ8rFw80Ui9RlDFWmZATqEHrUi6fmtxS2TwOk2RW4mYO%2bq2VHqlSgHVL8g%3d


23 

 

39. Hamid Saydawi and Masir Farah v. Italy, UN CESCR, E/C.12/75/D/226/2021. 

Legislation 

 

40. National Housing Strategy Act, S.C. 2019, c. 29, s. 313. 

41. The Human Rights Code, C.C.S.M. c. H175. 

42. Charter of Human Rights and Freedoms, CQLR c. C-12. 

43. Human Rights Act, RSNB 2011, c. 171. 

44. Human Rights Act, S.N.W.T. 2002, c. 18. 

 

Secondary Literature 

 
45. Lorne Sossin and Gerard Kennedy, Boundaries of Judicial Review: The Law of 

Justiciability in Canada, 3rd ed. (Toronto: Thomson Reuters, 2023). 

 

https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=OjpJ5Nigqx0%2fXirmcI8TwWsiwSa2W1PQwL3mgSsPjZNT3bcRKiFWFN9MWitgIxIguth5Q3II89qfgnrDUXQ6Zi9cz4javIwuJC6vaSUfJ3w%3d
https://laws-lois.justice.gc.ca/eng/acts/n-11.2/FullText.html
https://web2.gov.mb.ca/laws/statutes/ccsm/h175.php
https://www.legisquebec.gouv.qc.ca/en/document/cs/c-12
https://canlii.ca/t/5634j
https://canlii.ca/t/55fwx
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf
https://socialrights.ca/Heegsma/Sossin%20excerpt.pdf

